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CHAPTER I 


ACCESS TO LEGAL SERVICES 
AS A BASIC RIGHT 


There is no more powerful measure of a society's 
quality than the way it treats its disadvantaged. It 
takes no great sensitivity or insight to accommodate the 
needs of the majority. These needs, largely basic and 
obvious, merely compete for degrees of implementation. 
The unique needs of the disadvantaged, on the other 


hand, compete for simple recognition. 


The benefits of meeting social needs defined as 
basic by the majority are universal and undeniably 
positive. They service all members of society. They 
ensure that institutions fundamental to a modern 
community are in place - transportation, communication, 
health, housing, education, culture and social services. 
These systems enjoy varying levels of public support. 
The prevailing economic and political climate determines 
the extent to which each receives the financial 


resources it needs. 


But none of these networks is ever seriously 


threatened because of lack of public interest or 


Z 
concern. Each of us can appreciate that we enrenae need 
directly the services each system provides, or that the 
general welfare of other members of the community 
requires that they be provided. We accept as axiomatic 
that most of these services, though expensive, are worth 
thepscostiss, 42 heimmybenerise sa ersten sc debe et nes 
limitations are surmountable, and their absence is 


unthinkable. 


There is, however, another less readily apparent 
kinds of7-soci.alineed hy putia.t (too. Ls}. lal to sei e 
integrity ot the community. It is the need for basic 
"rights" - an admittedly abstract term which defines the 
claims an individual may assert to enjoy freedom of 
access to the services accepted as basic by the 
majority. Because these rights determine the extent a 
person's dignity is recognized and respected, they are 


arguably as critical as institutional systems. 


ltjels finaeceptabbestorPanyetsociety (to “develop 
services intended for everyone's benefit to which some 
people have limited or no access. What can possibly 
justify the exclusion of any person from what most 
members of society feel are indispensable amenities? If 
the service was created for all @anecit exists tor most. 


it cannot be allowed to be unavailable to a remaining 
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few. To accept the absence of universal accessibility 
in a service meant to be universally accessible, is to 
accept as given that society is entitled to be arbitrary 


in the allocation of primary services. 


This is a proposition that would be anathema to 
most Ontarians. We have made every effort over the 
years to ensure that services are universally available. 
Schools, health care, social services - all operate on 
the principle that those who need the service should 
have access to them. Efforts are constantly made to 
maintain or expand service levels to reach as many 
members of the public as possible.. There may be 
fluctuations in these efforts as economic pressures 
impinge more or less severely, but our basic commitment 
to the principle of accessibility has never been 


seriously questioned. 


From time to time, however, different members of 
the public have pointed out that they have been unable 
to obtain what is available to others. This may be due 
to factors of gender, religion, language, or disability. 
These factors are usually obvious; their effect as 
barriers is not always so. Nor can the barriers always 
be removed. But any negative effects can and should be 


neutralized. 
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Where the barriers have been ignored in the past 
through lack of awareness, or have not been responded to 
because of gaps of information rather than gaps of good- 
will, they are understandable. But when the issue once 
identified, is presented for remedial action, inactivity 
is intolerable. The speed with which these matters are 
resolved depends on numerous factors such as perceptions 
of urgency or financial exigencies. It depends, too, on 
a responsive factor - where a community genuinely be- 
lieves in equality of access to society's opportunities, 
the government is more likely to respond quickly. Where 
no such consensus exists, government is left to decide 
whether or not to lead and educate by example. 

The failure to grant equality of access derives 
usually from an unintormed rather than a malevolent 
public. But the denial of equality threatens not only 
the minority vo -excludes ftrom™@the  posswbiviaty jor 
integration, it threatens too the well-being of the 
Majority. insensitivity abvecds Ansensi Crvi-ty.2 los be 
unconcerned with the needs of our contemporaries, is to 
be destructive of the future of the community. Those 
members of minorities who now watch the seemingly 
effortless movements through the community of others, 
may one day themselves become intolerant in their 


frustration. Ultimately, if we do not act, we will have 


) 
to deal with their bitterness, impatience, anger and 
cynicism - emotions which attract the same response in 
the persons against whom they are directed. The circle 
will become vicious, the problems insoluble, the social 
lines drawn, and all members of the public victimized by 


the sense that solutions are not possible. 


It is an avoidable prospect. Once the issues have 
been brought to our attention, we must respond intelli- 


gently, effectively, and sensitively. 


Thevrights*ob£ people,» rather’ than’ concern for’ the 
economic repercussions of tolerance, should be the 
guiding principle. The tendency to restrict allocation 
CPecuUndsetOrenumanerlLohts duaing ant ticule econgmuc 


conditions must be resisted. | 


We have long acknowledged, and now have constitu- 
tionally entrenched in the Canadian Charter of Rights 
and Freedoms, the concept that people are equal before 


the law regardless of such characteristics as racial 


1. See The Ontario Human Rights Commission, Life 
Together - A Report on Human Rights in Ontario, 
Toronto. Ontarlom oy |) 

DeLee MCONGEMLULLONUACE. 1002 CommiLImCL. Ke OCheditlelb. 
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origin or disability. These rights are to be respected 


because they are inherently worthy of protection. 


Despite sincere efforts not to discriminate, some 
people are still not getting their share of what has 
been designated as being for their benefit. It is an 
illusory or cerebral satisfaction for an intended 
beneficiary to know that .a benefit exists am Cie 
abstract... Unless he.or -she .can..get to, Lt. it esa 
hollow right. Making services available to hitherto 
unrecognized constituents does not require us to expand 
our commitments as a society, but merely to implement 
our current commitments. We are not creating new 


rights, we are fulfilling existing ones. 


Access to legal services should be regarded as a 
right. The establishment of the Ontario Legal Aid Plan 
reflects a policy decision that persons who need Lawyers 
should be able to hire them, whether or not they have 
financial means. ilthis isin [turn a, retlectitonoted 
generally held view that the services of lawyers are so 
vital that obstacles to them should be reduced. There 
is not yet, however, the recognition that this right is 
universal, but this should change. Everyone who needs a 
lawyer should have one. Why should legal services be 


available to some and not others, particularly if we 


t 
accept how important a role they play in today's 


society? 


What makes the right to legal services critical is 
that it is the means by which other rights are enforced. 
The principle to which we remain devoted, namely, that 
in a democratic society we have fundamental rights 
guaranteed by law, is a chimera without a concomitant 
ability to enforce these rights. And if the ability to 
enforce depends to some extent on our ability to gain 
access to a lawyer, then everything should be done to 
ensure that nothing impedes this access. Rights exist 
for all. All should therefore have the right to their 


enforcement. 


This should be the goal in establishing delivery 
systems for legal services. The importance of lawyers 
lies in their ability to translate laws into remedies. 
Through access to lawyers people gain access to laws and 


legal remedies. 


Laws require impartial application. Just as no one 
sees himself or herself as beyond the reach of the law, 


so the law should not seem to be beyond anyone's reach. 
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We have been moving in this direction for a number 

of years. The reason for this movement is that, despite 
new systems and laudable intentions, there continue to 
be members of the public who have little or no access to 
legal remedies or legal services. No one is deli- 
berately setting out to deny them access. The problem 
seems rather to be a failure of creative foresight. 
There is still a gap between the expectation and the 


realvey. 


It is not enough to provide a service. The results 
of the existence of the service determine its efficacy. 
It may be accessible to some, but not to others. It 
must therefore be changed, drastically if necessary, to 
make sure that it is accessible in fact as well as in 
theory. The intention to establish a service which does 
NOE discriminate: wsenoc’ by Wise lirwsieireci ent fe rtne 
administration of the service results in its unequal 


application. 


Differences cannot and should not be ignored or 
glossed over. In the delivery of the law to the public, 
we must be aware of the diverse society it regulates and 
serves, and create channels to match the diversity of 
need. Not everyone may want to take advantage of the 


service. As long as the reason the service remains 


. 


unused is a conscious choice rather than lack of access, 


we will have succeeded in developing an appropriate 


model. 


Anyone in this province who needs legal services 
should have access to them, regardless of financial, 
communication, or physical barriers. To deny access to 
legal services is to deny at the outset access to the 
law. To deny access to the law is to deny justice, and 


to deny justice to some, is to threaten the integrity of 


ale 
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CHAPTER II 


THE LEGAL NEEDS OF THE DISABLED 


The terms handicapped and disabled are used 
interchangeably throughout this Report. I am aware that 
there is a minor unresolved debate over which term is 
more appropriate and that there are variations in human 
rights statutes over what disabilities are included in 
the general category. In the context of this study, it 
would be unproductive to enter the semantic debate, 
particularly since neither term is consider pejorative, 
offensive, or even inappropriate. Nor does the specific 
disability matter - so long as the disability has an 
inhibiting effect. on. ther individual it cis sworthy.o: 


remedial attention. 


For purposes of this Report, the terms disabled and 
handicapped are meant to include those persons in 
Ontario who have physical or mental disabilities which 
interfere Ren their ability to do readily those things 


which non-disabled persons do readily. 


Although this definition may appear to be a 


tautology, in its simplicity it is intended to ensure 
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that all who need the service will get it. It recog- 
nizes that since our physical and social environments 
have been created largely to accommodate those without 
disabilities, those with disabilities have been 
arbitrarily, albeit unintentionally, excluded from 
things we take for granted. The purpose of my general 
definition is to minimize wherever possible the impact 
of the differences between persons with and without 
disabilities. Insofar as it is possible, a disability 
should not be allowed to prevent an individual from 


Pareucipatingsfully in society. 


For no one are the problems of access to legal 
services as severe as for the physically and mentally 
disabled.3 Added to the difficulties anyone else might 
have are the additional problems of mobility, communi- 
cation, isolation and a parochial public attitude. And 
these obstacles are in addition to the financial hard- 
ship and lack of information which have traditionally 
impeded access to legal services. All of these 


impediments combine to make legal services practically 


PoabsOpstackeswy VWeportwotuthe sopecra weGonmittee on cne 
Disabled and the Haneitem anes (Cptawa 7 Ontario, 


February, 1981). 


AZ 
unattainable for a significant number of disabled 


persons. 


leeway De thought sthattoin’ avelobal "sense sles ae 
services are not a major priority for disabled persons. 
Perhaps compared to the problems of coping with poverty, 
fightingsthe! fgnorancetormethempubilicy torimeven puss 
getting through a day, legal services may seem rela- 
tively unimportant. But the persons and organizations 
who gave me the benetit of their views made it very 
clear that they considered access to this service to be 
extremely important. At its simplest level, it was 
perceived as one of an enormous number of areas which 
the public tended to take for granted, but which was not 


equally available to disabled people. 


It has been a major undertaking on the part of 
handicapped people to encourage those who are not 
disabled to understand the desire for integration on the 
part of those who are. With increasing urgency, the 
disabled community has insisted that it not be consigned 
Co*tacilitvesMminstitutcions or wapenciesewhiehranre 
Separate and apart. What it wants instead, are adjust- 
ments to the basic services provided by society to adapt 
to the tange offs disabilities. s1Ontymtitsaecind “of 


approach avoids the invidious and humiliating need to 
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function on the fringes of the community. Disabled 
people want to be treated not as persons who are unable 
to participate fully in society, but as persons who are 
prohibited trom participating by an unaccommodating 
society. Not only are they willing to participate, they 
puOper.y., consider lt. Cheir right ito.sparticipate+s swhey 
cannot understand why this simple and self-evident right 
produces so much literature and so relatively little 


action. 


It is true, however, that the political process has 
started to respond positively in word and in statute. 
There is a greater public awareness certainly than even 
a decade ago of the needs of disabled persons. The new 
Ontario Human Rights Code4 makes disability a prohibited 
ground of discrimination in broadly defined terms, 
mandates equal treatment, and defines the reasonable ac- 
commodations which must be made for handicapped workers. 
artieuvaredsas public policy stheimerequa lity: ene hit ss. 
Building Codes have been passed, transportation systems 


are being redesigned, and relevant government agencies 


46 SOntariou.luman,Riehts, Code saghkeon.O. elgoOrerc. .o402iCac 
amended by S.O. oat Opus he D he 


Si cihe ConstitutlonvAcealoS2.,, Gc. mikimmcl.. Ka) eo chedule: ‘Bi 
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have been put in place. Yet to the community aint these 
efforts are made to serve, the sense is overwhelming 
that the efforts have been insufficient. To the dis- 
abled person who has spent practically his or her whole 
life struggling to achieve both a public perception and 
a private sense of normality, and who has been handi- 
capped by environmental inaccessibility from achieving 
them, it is a strange and unacceptable argument that 
there is not enough money to make the adjustments which 
will give him or her the same rights everyone else 
enjoys. If there is no money for human dignity, on what 


do we purport to spend our public funds? 


In addition to legal services being seen as an area 
which, like many others, require revision as part of a 
general equalization and integrationist policy, they 
were specifically viewed by the people I heard from as 
the main machinery to be used in achieving this equality 
and integration. Access to legal services means access 


to the mainstream and integration. 


On a number of levels, legal services were seen as 
crucial. Through assistance provided by these services, 
disabled persons could get access to other existing 
services. Through informed advocacy, governments could 


be encouraged to change or expand services. And through 


ibs. 
the legal process, rights could be further defined and 
developed in the courts. In other words, access to the 
law through legal services meant access to the 
enforcement of rights. As the primary vehicle for 
guaranteeing to disabled persons that they can get at 
least that to which they are entitled, legal services 


awe vital .0 


As they are currently being delivered, however, 
legal services do not begin to meet the needs of 
disabled clients. That there are enough lawyers 
qualified to meet the needs of the general public is 
undisputed. If anything, one hears concerns about a 
surfeit of law graduates who are unable to find 
employment in the practice of law. This is, however, 
only a superficial conclusion. Despite the apparent 
abundance of legal professionals, there is still, for 
the disabled community and undoubtedly for other 
disadvantaged persons, a great unmet need for qualified 


legal assistance. 


6. Disability Rights Education and Defense Fund, Inc. 


(DREDF). Law Reform in Disability Rights, (2 vols.) 
(Berkeley, California, 1981). 
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The Lawyer and the Disabled Client 


Almost every disabled person or group I met with 
agreed that there were immense difficulties in finding, 
retaining and using a lawyer. Even if they had enough 
information to know that they needed a lawyer's 
services, they often didn't know where or how to find a 
lawyer. If they could get a lawyer's name, they 
sometimes couldn't make personal contact because of 
their particular disability. This frequently resulted 
in having to rely on intemediaries such as neighbours, 
friends, or relatives. This assistance might have been 
appreciated, but it infringed on a person's right to 


have a private professional consultation with a lawyer. 


If the disabled person is able to contact a lawyer, 
he or she must then ascertain whether the lawyer's 
building is physically accessible. If the building is 
accessible, are the facilities within the lawyer's 
office, such as washrooms, also accessible? Will the 
lawyer appreciate that the disabled client may be late 
because the public transportation system provided for 


the disabled client is unpredictable in schedule? 


ey) 

VetehewcieLent cannotiiear, “willetheresbera 
qualified, independent interpreter or will he or she 
again be forced to bring in a cooperative friend or 
family member to translate essentially private 
communications? If the client cannot see, will the 
lawyer have time to read and explain every relevant 


document? 


And after the initial interview, how will the 
client and lawyer be able to communicate with one 
another? Will the lawyer understand the need to put 
everything on cassette if the client is blind? Will 
there be sensitivity to the need to simplify for all 
clients the concepts and terminology, particularly if 
the disability has resulted in Ngee ets educational 


Opportunities? 


Will the lawyer disregard the views of a client who 
appears to be mentally disabled or will he or she take 
instructions in the usual manner? If uncertain about 
whether the client is capable of understanding the 
nature of the process in which he or she is entangled, 
to whom will the lawyer go to clarity the issue of 
capacity? Will it be a person somehow involved with the 
client who may or may not have opposing interests, or 


will it be someone independent? Who will teach the 
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lawyers to be aware of these problems associated with 
physical and mental disabilities in order to protect 
both lawyer and client trom the embarrassment and 
awkwardness of confused expectations? And who will pay 


PoOrivalile hiss 


We must start from the basic premise that a client 
who is disabled is entitled to the same quality of 
service as anyone else. That means that the service 
must be delivered by someone who is competent and 
independent, and who has the proper educational 


qualifications. 


In addition, the lawyer should be qualified to 
handle the type of legal problem raised. The fact that 
there is even a debate over specialization indicates 
that the Law Society understands that the public wants 
to be able to feel confidence not only in the integrity 
ofthe selawyer,2 butrein his sor heraaba bitty) comdean 


skilfully with the particular problem at hand. 


For the disabled client, knowing a lawyer's special 
expertise is a major requirement. The client often 
lacks the physical or emotional ability to change from 


lawyer to lawyer until an adequate professional can be 


(be. 
found. This may mean either settling for an inappro- 


priate lawyer, or deciding not to pursue the remedy. 


The frustration and difficulty any of us would find 
simply irritating in seeking the right lawyer could, to 
a disabled client, be insurmountable. We cannot ignore 
the fact that many disabled people feel isolated and 
relentlessly inhibited by the inaccessibility of the 
rest of the community. We must continually remember 
that there may be a different level of tolerance for 
those who are not disabled and those who are. 
Conditioned by experience to feel that society is not 
always as forthcoming as it could be, the disabled 
Person Maye give Up vay lot earlier in the process than 
would someone for whom easy access is taken for 


granted. 


There should be no question of disabled individuals 
giving up in frustration because the system has not been 
adequately designed tor them. Once the needs of the 
disabled have been identified, the system should be 
adapted accordingly. This means opening the lines of 
communication between the legal profession and a 
constituency an need ot its services. “And this.) in 
turn, means educating both groups to prepare them for 


each other. The disabled person needs to know when to 
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turn to a lawyer and the lawyer needs to know what to do 


when this client arrives. 


Special mechanisms will be required if our legal 


system is to provide equal levels ot service and access 


for the disabled. In this, they differ markedly from 


other minorities. One American judge put it well, when 


"Legislation dealing with equality of sex or 
race was premised on the belief that there 
were no inherent differences between the 
general public and those persons: in the 
suspect .class...«M[he physically dasabled 
employee is clearly different from the 
non-handicapped employee by virtue of the 
disability...Identical treatment may be a 
source of discrimination in the case of the 
handicapped, whereas different treatment may 
eliminate discrimination against the 
handicapped and open the door to employment 
opportunities."/ 


Special mechanisms should not, however, be seen as 


ghettoization. They are consistent with the principle 


of integration. 


Holland, v.sboeine.Go.bs003 sPaG2d)mO62h> | CWash ia pup. 
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CHAPTER III 


THE TRAINING OF LAWYERS 


The Law Schools 


The problem of gaining access to legal information 
concerning the law affecting the handicapped is not one 
faced by the handicapped alone. A law student at one of 
the six Ontario law schools who has an interest in the 
legal problems of the handicapped may be compelled to 
pursue that interest on a private basis. No law school 
in Ontario offers a course affecting the handicapped 
person, or deals with the difficulties that a lawyer 
might encounter in acting for a handicapped or disabled 
person. Throughout three years of legal education, a 
law student might receive a minimal familiarity with the 
defence of insanity within the criminal law, some 
problems in the law of estates affecting the mentally 
incompetent and perhaps review some of the issues 
involved in the overlap between the disciplines of 
psychiatry and law. None of this comes close to being 
an adequate preliminary examination of the legal 


problems of the handicapped. 
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Indeed, little instruction on the law relating to 

the disadvantaged generally is offered.8 Not enough is 
done to encourage law students to pursue study in less 
traditional areas of the law. Although the law schools 
did make some effort during the Sixties and Seventies to 
respond to social change by introducing courses on 
women's rights, poverty law and clinical training, only 
clinical training survives with any security. Those 
students interested in the other areas of the law 
affecting the disadvantaged are often relegated to 
extra-curricular organizations, while the formal 
curriculum reflects both a more traditional approach to 


legal education. 


8. Each of Ontario's six law schools offers courses on 
human rights or civil Liberties which may.) to a 
limited extent at least, touch upon the law as it 
relates to the disadvantaged. In addition, courses 
dealing with children's law, women and the law, 
workmen's compensation and native rights are 
available to most law students. Aside from a small 
number of courses concerned with social issues and 
the law, further attempts to teach a knowledge and 
awareness of the legal problems of the disabled are 
negligible. Even courses labeled "Law and 
Psychiatry" or "Medical Legal Problems" are chiefly 
concerned with forensics and the law of malpractice. 
Perhaps the most effective way in which law students 
are exposed to the issues and problems concerning 
the disadvantaged is through the various clinical 
programs offered by all Ontario law schools, which 
allow students to participate in the provision of 
legal services to individuals who cannot afford a 
lawyer. 
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The areas of law promoted as relevant today are by 

and large those promoted as relevant years ago.? I 
concede that these traditional areas will always 
continue to be relevant and even essential to a balanced 
legal education. But they are not the exclusive 
elements of this education. For a law student to spend 
three years in law school, his or her first contact with 
the profession, and see so little offered on the 
curriculum that reflects the gradations of needs for 
legal services, little that signals the importance of 
law as a social tool, little that inspires a willingness 
to serve clients that lawyers do not easily serve, 
little that discourages a perception that society is 
homogenous and has consistent and harmonious interests - 
all this is to encourage a parochial approach in student 
mind that could otherwise be expected to stretch in 


whatever legal directions are offered for study. 


The role of the law school in our university and 
protessional systems is to educate the future lawyer not 
only in important legal principles, but in ways of 


thinking and acting. No one denies the importance of 


ee ee 


9. "Law and Learning", Report of the Consultative 
Group on Research and Educationin Law, (Ottawa, 
Ontario, 1983). 
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this instruct lon in the aba ley to eee analyze, 
understand and solve legal issues. Lawyers graduate 
overwhelmed by principles, perceptions, and paradigms. 
Lawyers also usually graduate with the desire to 
implement and put to use the lessons taught. They have 
been channelled to think of certain ways ot thinking as 
traditionally acceptable, and have little opportunity in 
the first years following graduation to challenge or 
test these philosophies. They are too busy, now that 


they have learned what to do, learning how to do it. 


In other words, if something is not encouraged as 
important or appropriate during law school, the chances 
are that it will only become so with considerable 
effort. On the other hand, if something has received 
the approbation of the legal education system, the 
chances are that it will be displaced only with the same 


considerable effort. 


Many law students attend law school committed to 
avoiding traditional career routes, or anxious to 
participate as lawyers in any one of a number of social 
reform movements. Many of these students are encouraged 
by the faculty, but many others either do not seek this 
Support or draw their own conclusions from their 


educational environment. In either case, the message is 


La 
clear from the absence of courses in areas they had 


entered law school to learn. 


It is understandable if they assume from these 
omissions of courses that they have chosen commitments 
to areas the profession seems not to consider important. 
These students are by implication made to understand 
that they will be operating on what are considered the 


fringes of the profession. 


Law school is the first place in the legal culture 
in which they should be taught that there is inherent 
merit in pursuing legal endeavours on behalf of the dis- 
advantaged. If it is not encouraged at the law school, 
the progenitor of the legal profession, the prospect 
that legal services will be generally available to all 
who need it is diminished. It is not inconsistent with 
a law school's intellectual obligations to train lawyers 
to be sensitive to the social contexts in which the law 
Operates. By the-example of its curriculum; the law 
school can strive to symbolize the values and goals of 
the ideal. It cannot fail thereby at least to touch all 
those future lawyers who pass through its stages. the 
law schools should not recoil from areas of law which 
lack the imprimatur of tradition. The law schools have 


a public as well as professional responsibility. The 
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public anticipates the graduation of new eae in the 
expectation that as students they were educated to deal 
with a complete range of legal and social issues. 
Although lawyers are technically accountable to the 
profession through the Law Society, in a broader sense, 
their main accountability is to the public they were 


ostensibly educated to serve.!9 


The public is not homogenous. It has the right to 
expect that in the training ot professionals who are 
expected to look after its needs, this diversity will be 
recognized. Any law school which treats as ephemeral 
the rights of minority groups by failing to teach their 
legal contexts, which fails to introduce to its student 
body the fact that different groups have distinct and 
compelling legal problem, fails in its responsibility to 


the public. 


10.7 See, Report sof sthelProtessionalwOreani@atione 


Gommittee, Cloronto, Ontasio, Aprils (9Stoeealac 
Evans and sRrebilcocky teds .joLawy ers, “and. the 
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Post Law School 


The need to educate lawyers about the particular 
legal needs of disabled clients does not end with law 
school. In the programs of the Bar Admission Course, 
the Continuing Legal Education Courses run by the Law 
Society and by the Canadian Bar Association, laudable 
initiatives have recently been taken to acquaint 
practitioners with some of the areas of law which most 


directly affect a handicapped person. 


The ‘nost recent Bar Admission Course, for example, 
contained a voluntary three hour seminar on the problems 
of representing the mentally disabled.!! But as yet, 
not enough has been done to alert lawyers to those 
unique aspects of the solicitor-client relationship 
which are present when the client has a severe physical 
or mental disability. !2 Without education on how to 
elicit instruction from a client who has a developmental 


handicap, or on how to communicate with a client who has 


11. Bar Admission Course, Law Society of Upper Canada, 
Mental Health Workshop - Acting for a Mentally I1l 
Client ios GLOLOnLOLsOntar.Lo, EVEEE 

12. Mickenberg, "The Silent Clients: Legal and Ethical 
Considerations in Representing Severely and 


Profoundly Retarded Individuals." 31 Stanford Law 
Review. (No. 4) $625.24 (Apr 168g] 9) 
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visual, oral or auditory disabilities, even ane best- 
intentioned lawyer will be unable to deliver effectively 
the legal services he or she wishes to provide. To 
ensure that the quality of legal services given to a 
disabled client is as good as possible, lawyers should 
know not only what substantive legal advice to give, but 


also must know how best to give it. 


oir mt osie. cin: *pimaicitn Cie. ihveron by wary “sot 
familiarizing practitioners with the specialist law of 
the handicapped is through practical experience. There 
has been very little written in legal journals on these 
questions. There are no Canadian texts dealing 
comprehensively with the law of the handicapped. It is 
not therefore surprising that there is a dearth of 
experience and expertise in the legal profession 
generally in recognizing the specialist problems of the 


handicapped and in acting effectively for such clients. 


The Bar Admission Course as the last compulsory 
Stage in a lawyer's educative development, should 
therefore contain mandatory instruction on those aspects 
of the solicitor-client relationship with which a lawyer 
acting for a disabled client will have to be familiar. 
This will make lawyers better able to function 


professionally with these clients, will dispel some of 
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the unwarranted and inaccurate mythology attached to 
handicapped persons, and will teach lawyers where to 
turn for more specialized and comprehensive assistance 


should they need it. 


For the same reason, Continuing Legal Education 
Courses should offer instruction on acting for clients 
whomhavyemmentall on piystealvdisiabilicvres, 1350 4 
substantial number of Ontarians have these handicaps and 
are entitled to expect that the legal community can 
provide professional assistance to them as well as to 
anyone else. Not every lawyer will be expected to deal 
with disabled clients, but there is no reason why every 
lawyer should not at least be sensitive to the client 
and the issues. The more familiar the profession is 
with this clientele, the less intimidated it will be in 
acting for it. And if this demystification occurs, more 
lawyers will be encouraged to train themselves to be 
able to act professionally for a handicapped client. 


They will come to understand that a client who is 


13. See, for example, Baker, Essential Duties, Reason- 
able Accommodation and Constructive Discrimination: 
The Evolution of Human Rights Protections for the 
Handicapped in Ontario (Law Society of Upper Canada 
Human Rights Programme, Toronto, Ontario, June 14, 
1983) and the Canadian Bar Association Continuing 
Law Institute, "Law and the Handicapped," a program 
held in Toronto,.Ontario, April 29, 1983. 
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disabled is a client who has the same need for legal 
services as any other client, but may need from the 
lawyer an extra measure of cooperation, awareness, or 
sensitivity to make the connection between the client's 


need and the lawyer's response. 
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CHAPTER IV 


AN OVERVIEW OF PRESENT SERVICES 


During the course of this study, we met with a 
number of representatives of the handicapped and 
disabled communities. They have had a variety of 
experiences in seeking legal services. It would be 
unwise to try and generalize on the basis of those 
experiences. Whether or not a handicapped person will 
be able to obtain adequate legal services will depend on 
the nature of his or her disability, the type of legal 
problem, the individual's geographic location within 
Ontario, and his or her financial situation. What is 
clear, however, is that there is a largely unmet need 


for legal services. 


Of all the factors which may affect the ability to 
obtain legal services, financial resources are arguably 
the most critical. A client willing and able to pay 
will be able, in almost all cases, to find a lawyer 
willing to act. But such resources are not available to 


most handicapped Canadians. 
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The Parliamentary Committee on the Handicapped and 
Disabled in its report "Obstacles" described graphically 
the disproportionate numbers of the handicapped who are 
below the poverty line.!4 For many handicapped persons, 
legal services are seen as critical in the movement to 
advance the status and interests of the handicapped. 
Through informed advocacy, and through legal structures, 
society can better be moved to adapt its environments to 
the handicapped, the special needs of the handicapped be 
better seen in terms of rights and not charity, and the 


goal of equality can better be realized. 


The Ontario Legal Aid Plan 


The Ontario Legal Aid Plan is the province's major 
vehicle for delivering legal services to those who lack 
the economic means to retain a private lawyer. The plan 
was a pioneering attempt to make law more accessible. 
Ontanro! ist ls venjioys sagplantthatvisey rrtual ly un 


paralleled. However, the plan has not been immune from 


14. Indeed, statistical measures of poverty often: fail 
to make allowances tor extraordinary expenses 
directly ‘related to an inddvedua Pidieapi rity. 
According to ARCH, 43% of the welfare population is 
handicapped, 62% of those receiving disability 
payments under the Canada Pension Plan live below 
the poverty line, and 80% of the handicapped are 
unemployed. 
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the pressure of increased demand and insufticient funds 
which have affected most public and quasi-public 
services. Thus, the plan has had to scrutinize even 
more closely the types of cases for which Certificates 
will be granted. Criminal legal aid remains the highest 
priority. From what I heard in the course of this 
study, handicapped persons charged with criminal 
offences have little more difficulty in engaging defence 
counsel through the Legal Aid Plan than any other group, 
though there may be serious barriers to their effective 


representation once they receive a Certificate. 


In civil cases, the pattern is much less clear. 
The non-criminal Certificate work of Legal Aid tends to 
be concentrated almost exclusively in the Family Law 
area. This emphasis on Family Law cases has resulted in 
there being very tew Certificates granted for non-Family 
Law civil cases. Yet these are the types of cases which 
are of significant concern to the disabled. Moreover, 
for cases involving transportation rights, special 


education provisions,!5 vocational rehabilitation 


15. An Act to Amend the Education Act, S.0O. 1980, 
eta 
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entitlements, or the provisions of the Meee Health 
Act, 16 the average lawyer on a Legal Aid Panel will have 
no specialist knowledge or experience. Often, the law 
affecting the handicapped is highly technical and 
specialized, and requires specialized mechanisms for the 


delivery of legal services. 


Community Legal Clinics 


It is in partial response to the recognition that 
there was a need to deliver specialized services to 
particular communities that Legal Clinics were 
established. These are now funded on an on-going basis 
by the Clinical Funding Committee. There are now 41 
Clinics across Ontario, funded by the province through 
the Clinic Funding Committee of the Law Society. Each 
Clinic is community controlled, with a Community Board 


in ful licontrol sof its priorities and policies. 


Although general community legal clinics have 
expressed an interest in becoming more involving with 
the legal problems of the handicapped and the disabled, 


there are factors which limit the ability of the clinics 


16. RO. 1.9808 ce 207, 


S\5) 
to assume a primary role for the delivery of these legal 
services. At present, virtually all legal clinics are 
Opemauti niger ateecie: Very liimmpts of = tielr capacity. 
Caseloads have so burgeoned that in many clinics there 
is simply no capacity to take on significant amounts of 
extra case work. Indeed, we were informed that at least 
one clinic dealing with the specific problems of 
disabled workers has had to turn clients away. Any move 
to transfer additional burdens to the clinics without 
corresponding increases in resources would be unfair, 


unrealistic and counterproductive. 


The scarcity of resources in the clinics has led 
them to become inaccessible to handicapped clients in 
other ways. For example, at a time when all government 
expenditures have been under a very close scrutiny, 
strict controls have been kept on the amount allocated 
for renting premises, or for making capital improvements 
to such premises. The limits have been so severe that a 
number of clinics have had to relocate in premises above 
stores, or in’ older buildings, which tend to be 
inaccessible to the non-ambulatory handicapped. In 
addition, funds have not been generally available for 
the installation of telecommunication systems for the 
deaf (TDD), nor expanded funds for outreach and home- 


visit services. The Clinic Funding Committee should 
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establish a one-time Special Handicapped Access Improve- 
ment Fund, to enable clinics to make the necessary 
structural alterations to their premises to promote 


greater accessibility. 


The Advocacy Resource Centre for the Handicapped 


Three years ago, a proposal was made to the Clinic 
Funding Committee to fund the Advocacy Resource Centre 
for the Handicapped. This is the first specialist legal 
clinic in Canada wholly devoted to serving the legal 


needs of the handicapped and disabled. 


One of the most valuable features of ARCH is the 
extent to which its Board is broadly reflective of the 
interests and concerns of the handicapped themselves. 
Twenty-three different organizations representing and 
serving the handicapped are active participants on 
ARCH's Board of Directors. In a very real sense, the 
policies and priorities of ARCH have been decided by the 
handicapped community. Seven separate committees look 
after matters such as administration, long range policy, 
legal education, review of individual cases, finance, 
personnel, and fund raising. Throughout this study, I 
have been made continually aware of the immense value of 


the work that ARCH is doing. Since its establishment, 


a7 
ARCH has opened over 250 client files, and has provided 
legal representation for the disabled involving a broad 
range of problems and before an impressive number of 


courts and tribunals. 


However, ARCH's value goes far beyond this 
individual advocacy. Through its training programs, 
public legal education, and issue advocacy, ARCH has 
focussed greater public and professional attention on 
the legal needs and problems of the handicapped. It is 
ARCH's long term and totally supportable goal to move 
towards becoming a research, reform, and information 
Organization as the specific advocacy needs of the 
handicapped are "mainstreamed" and thus integrated into 


the conventional pattern of legal services. 


ARCH deserves to be strengthened and encouraged in 
its work. It has provided exceptional leadership in a 
new and difficult area of the law, and will undoubtedly 
constitute a cornerstone for the future development of 
the delivery of legal services to the handicapped in 
Ontario. At the same time, I am keenly aware that ARCH 
remains a relatively small organization centred in 
Torontorsand ithatai t would’ bepunrealisticatovexpect) it 
to take on a vastly expanded range of responsibilities, 
or to have it serve as the sole focus for the delivery 


of legal services to the handicapped and disabled. 


38 


Other Organizations 


A variety of organizations now exist which have as 
part of their mandate the promotion of the rights of the 
disabled through the legal system. I would like briefly 
to describe three of them. In singling these three 
Organizations: lout, &i dosiot twish=tor denrerartes time 
excellent work being done by others, but these three do 
represent in a sense illustrations of structures that 
might usefully be employed in the further development of 


delivery systems for legal services to the handicapped. 


CLAIR is the acronym for Canadian Legal Advocacy 
Information and Research of the Disabled. Ehies 
organization was established following the National 
Conference on the Law and the Handicapped in August, 
198121 ¢0nerotmrhe major resolutions adopted at that 
conference was that there should be a national legal 
resource unit coordinating and developing the activities 
of various provincial bodies and work toward improved 


access to the legal services system for all handicapped 


17. See National Legal Aid Research Centre, Preliminary 
Study for a National Conference on the Law and the 
Handicapped (Ottawa, Ontario, 1980), and Israel, 
co-ordinator and McPhedan, Summary of the National 
Conference on Law and The Handicapped (Ottawa, 


Ontario, 1980). 
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people at the national level. CLAIK's board is drawn 
from all parts of Canada, and is representative of a 
wide range of disabilities. Initially the organization 


received funding from the Department of Justice. 


CLAIR is not a direct provider of legal services: 
rather, its aim is to act as a resource to those 
delivering legal services, and to act as a coordinator 
of the developing network of organizations of disabled 


consumers, legal research and education organizations. 


It has adopted the following ne and objectives: 
to serve as linkage among organizations of disabled 
consumers, legal research and educations, and 
organizations providing services to disabled people in 
legally related areas; to ensure that disabled 
individuals involved in potentially precedent-setting 
cases receive adequate assistance from the appropriate 
legal services and community organizations; to promote 
and carry out research into legal issues of particular 
importance to disabled Canadians; to promote and carry 
public legal education programs targeted at legal 
professionals and the general public; to provide a 
resourice: toed ce alevsierv ihcemp rotesis Tomas and 
Organizations on legal issues of concern to disabled 


people; to assist consumer advocacy groups of disabled 
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people to address the legal concerns of their members; 
to promote the establishment of training programs that 
would facilitate greater involvement on the part of 
Canadians with disabilities in the legal service system; 
to ensure that wherever feasible, programs focussing on 
the legal needs of disabled people are implemented by 
generic legal service organizations; and to identify 
legislation that requires changes and advise advocacy 
groups of disabled people in the efforts to lobby for 


the necessary changes. 


CLAIR's work is in its infancy, and the organi- 
zation is still trying to obtain permanent funding and 
status. However, it has identified vitally important 
objectives, and would be an essential vehicle for 
coordinating the various efforts made across Canada to 
identify the legal needs of the disabled, and to assist 
them in meeting those needs. Although most of these 
matters fall under Provincial legislative jurisdiction 
as part of the administration of justice, there is a 
very real need for national standards, national funding 
guarantees, and mechanisms for the exchange of infor- 
mation and experiences. CLAIR will, I am sure, play a 
Very ~SLlenidiidicant.~ pact im «<priovi-dipeo a natdona., 


perspective, and facilitate the creation of a national 
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network for the handicapped which can shape and direct 


the provision of legal services. 


The Research Education and Advocacy Centre for the 
Handicapped (REACH) is based in Ottawa. It differs 
markedly from other existing services such as ARCH, in 
that it is an attempt, at the local level, to promote a 
network of private lawyers willing to act for the 
handicapped on a pro bono basis. REACH does not provide 
direct service itself, but rather refers clients to 
private lawyers. It has a unique and most interesting 
relationship with the Carleton feet Association, the 
organization of lawyers practicing in the Ottawa area. 
It has been built upon a reservoir of goodwill within 
the private bar, and enables a number of practitioners 
to increase their familiarity with the law relating to 
the handicapped and disabled. In addition, REACH 
conducts an ongoing series of programs aimed at 
educating the public as to the legal and social problems 
experienced by the disabled, including a ten-lecture 


course on the rights of disabled persons. 


REACH represents an experimental approach which 
indicates that much more can be done to involve the 
private bar in the provision of legal services through 


the provision of pro bono advice and advocacy. REACH 
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has received no government funding but requires 
financing for such minimal operating needs as the 
purchase of books, the reproduction of information, and 


the payment ot office operating expenses. 


The third project that I wish to describe is a "Law 
and the Handicapped" project in Kingston, set up under 
the auspices of Queen's Legal Aid at the Faculty of Law, 
Queen's University. The Project is not a legal as- 
Sistance scheme as such. Rather, it intends to heighten 
awareness of the law, and the legal dimensions of other 
problems, among disabled persons. The Project also 
works with agencies whose major clientele consists of 
the handicapped, providing them with background legal 
assistance. The Queen's Project is an interesting one 
for two reasons: firstly, it shows the potential 
contribution that may be made by properly supervised 
students, and secondly, it shows that the students 
themselves are interested in this area of law, and would 
profit from the learning experience that could be had in 
the clinic. During the next year, the Project on Law 
and the Handicapped will be fully integrated into the 
working structure of Queen's Legal Aid, so that all 
students within the clinic will be able to handle a 
disabled person's file. This will involve the building 


up of information and research concerning the particular 
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legal needs of the disabled. The clinic is also in the 
process of embarking on an outreach program and plans to 
have evening sessions in an accessible office in a 


community centre one evening a week.!8 


These spontaneous initiatives are excellent, and 
deserve to be further developed elsewhere in Ontario. 
However, even taking into account the contribution of 
the private bar, the existence of the specialist legal 
clinic for the handicapped, the network of other legal 
clinics and services across Ontario, and the existence 
OfeacherOntariog Legal tAidsPlan 31 t is nonetheless true 
that delivery systems for legal services for the handi- 
capped remain dangerously partial and fragmented. A 
society which has enshrined in its basic constitutional 
document a commitment to guaranteeing the equal 
pProbecbion ofsthenlawatonall,. and) to, outlawinsidis- 
crimination on the basis of physical and mental handicap 


or disability,!9 has an equal obligation to deliver 


18. In the United States, the National Center for Law 
and the Deaf has used over forty specially trained 
law students to work on the various projects of the 
Center, and these students receive for this work; 
National Center tor Law and the Deaf, Final Report 
Washangron, @DeC. utliarch,, "1978 c. .Goldapers = lie 


ee 


National Center tor Law and the Deaf Report on 
Clinical Services (Washington, D.C., 1982). 

19. Canadian Charter of Rights and Freedoms, s. 15, The 
Consticurion Acts (962. eel Cloke we Schedule Bb. 
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services to the handicapped and disabled in a real and 
effective way. There are currently legal needs in this 
community which go totally unmet, and perhaps more 
extensively, legal problems which go unrecognized as 
such because there is no ready access to legal advice 
and assistance. A myriad of obstacles and barriers 
confront handicapped and disabled Canadians who seek 


access to legal services. 


Psychiatric Patients 


The situation of the mentally disabled patient 
within psychiatric institutions poses unique problems. 
These individuals may be more in need of advice and 
assistance with respect to their legal rights than those 
mentally disabled persons in the community. Yet because 
of the inaccessibility of the psychiatric hospitals, 
together with difiiicultties im. making contact) wren 
lawyers, few individuals in such institutions have ready 


access to legal advice or assistance. 


Recent changes have been made within the 
psychiatric hospitals which may go some way towards 
remedying this deficiency. Community Advisory Boards 
reporting directly to the Ministry of Health have been 


established so that the psychiatric hospitals can be 


45 
more responsive to their immediate communities. 
Secondly, an experimental psychiatric patients' advocate 
project has been established very recently in Ontario. 
To discuss the role and functioning of the project, it 
is necessary to give some background. In 1978, the 
Provincial Mental Health Act20 underwent a total reform 
and modernization. Additional safeguards were 
introduced to ensure that the rights of the mentally 
disabled were better protected, and that decisions to 
commit involuntary psychiatric. patients were made after 
a strict review by competent authorities applying 


specified statutory tests. 


Those concerned with the interaction of psychiatry 
and the law discern two alternative approaches to the 
commital process. These approaches may be characterized 
as the medical model and the due-process model. Before 
1978, patients who had been involuntarily admitted to a 
psychiatric hospital, or whose admissions had been 
renewed were entitled to a hearing before the Regional 
Review Board. The Review Board's hearing was relatively 
informal and unstructured. Those who argued that in- 


voluntary admissions affect the liberty of the subject, 


ZUR heim CULE C.iLO ce 
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and that therefore strict standards of due process 
should apply, were able to persuade the Legislature to 
import into the provisions of the Mental Health Act two 


sections which provided such due process safeguards. 


These sections, Sections 66 and 67 of the Mental 
Health Act2! have not yet been proclaimed. Section 6 
requires an attending physician who completes a 
Certificate of Involuntary Admission or Renewal to give 
notice in writing to both the patient and the Legal Aid 
Area Director; the patient is further entitled to a 
hearing by the Regional Review Board. Section 6/ sets 
up a formal court style procedure for the Regional 


Review Boards to follow. 


The Minister of Health has expressed his concern 
about the need for due process and the need to have 
patients better informed of their rights. However, the 
Ministry believes that better alternatives exist than 
Sectvons® 6.69.andss6 i.) plot bie sends. lt whasymecertly 
announced that an experimental network of Patient 
Advocates will be established for each of the ten 


Provincial psychiatric Wospi tals. This network 


2 oer Lords 
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constitutes a compromise between the existing systen, 
and the formal legalistic procedure contemplated by 
Sections 66 and 67. It synthesizes the medical and due 
process models, and attempts to deal with the rights of 


patients in a non-adversial manner. 


The Patient Advocate has been described as a 
"patient friend” “who- acts’ as* a mediator™= with the 
hospital staff, and serves as a liaison between the 
patient and other persons such as lawyers, doctors, or 
employers. He or she is responsible for investigating 
and resolving "in-patient" concerns about legal, medical 
or personal problems. The responsibility is to act as a 
link between patients and their rights and the services 
to which they are entitled. While the advocate is to 
follow strictly the patient's instructions, he is not a 
legal representative as such. If the problem cannot be 
negotiated, it may be necessary for the advocate to make 


a referral to a lawyer or to another professional. 


Their role is to advise the patient and the 
patient's family about the status of rights: of the 
patient, the hospital policy, appeal routes, changes in 
the patient's status, access to the Review Board, and 
the availability of legal aid. In addition, they are to 


conduct personal counselling and ensure that the 
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patients understand their legal rights and what to 
expect at Review Board hearings. The advocates are also 
to act as contact points for referrals to Legal .Aid 


lawyers. 


Because the project is an experimental one, the 
advocates will also be required to make recommendations 
to hospital administrators and to the Ministry's Mental 
Health Divisions. The Ministry of Health has 
established an Advisory Committee on the Rights of 
Psychiatric Patients which will work with Dr. Tyrone 
Turner, the Coordinator of the Ministry's Psychiatric 


Patient Advocate Office. 


It is too early to make any firm judgments about 

the Psychiatric Patient Advocate system. While the 
initiative has sound objectives, the patient advocate 

has an extremely delicate and difficult role, which will 
require a great deal of balancing between the various 
affected interests. Neutrality and independence will be 
vitally important if the patient advocate is to be seen 
as a true safeguard for patients' rights. The Project 
will undoubtedly provide useful guidelines for the 
development of a permanent system of law advocates and 


patient advocates not only for the ten provincial 
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psychiatric hospitals, but also for the sixty-five 


psychiatric units in general hospitals across Ontario. 


An earlier model of an intermediary scheme for 
protecting the rights of the handicapped and disabled 
was established in 1972, and now operates under the 
general heading. of Adult Protective Service Worker 
CAPSW) sProgram. To date, there are 121 programs 
throughout the province, under the auspices of 72 
generic sponsor agencies such as community colleges, 
children's aid societies, and municipal welfare 
authorities. The APS Workers are giving support in one 
Pou. Ofwanothers todneaniyv (57 000MG ents ALITY APS 
Workers are employed and supervised by local or 
specialized mental retardation agencies which are funded 
for this service by the Ministry of Community and Social 


Services. 


The goal of the Adult Protective Service Worker 
Program is to enable mentally disabled adults living 
within a community setting to lead lives as independent 
as possible, within their particular community setting; 
secondly, to ensure the provision of social support 
services necessary and appropriate to the individual's 
needs by using a variety ot general and specialized 


services; and lastly, to enhance the process of 
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integration of mentally disabled adults by developing 
and maintaining a partnership network of adult 
protective services from a variety of relevant agencies. 
The Workers provide advocacy services, case management, 
counselling on tinancial or emotional matters, help in 
obtaining accommodation or health care, short term 


handling of money matters, and community outreach. 


The Adult Protective Service Workers Program is 
highly decentralized and responsive to local needs. 
While the primary responsibility of the APSW is the 
provision of social and community services, the APSW's 
can be used to identify individual legal problems, and 


to connect clients with legal resources. 


Legal Information 


Perhaps one of the mMostaicriticalwobetac lecwace 
access to legal services is the current status of legal 
information provided to the handicapped and disabled. 
Here again, individual groups have made significant 
contributions such as the publications on law and the 
handicapped produced by the March of Dimes. However, 


more needs to be done, and more systematically, if the 


51 
handicapped and disabled population is to be made aware 


of its rights, and the remedies available to it. 


Steps are being taken to make legal information 
more widely available. Pamphlets written in non- 
technical language can play a useful part. So too, can 
community legal education courses. Such courses could 
gpecia liziel invsopics of particular Winterest "tothe 
handicapped and be widely advertised within the handi- 
capped community. In addition, current public legal 
education courses should have sign interpreters present 
and be routinely conducted in facilities accessible to 
those with mobility handicaps. Special outreach efforts 
will also have to made to bring such courses to the dis- 
abled within institutions. Entire areas of specialist 
law affecting the handicapped have not been translated 
PaO win ruse wand eCOnce pela last Or Mats one adishy 
accessible to the handicapped. Television and radio 
programs giving legal information are virtually non- 
Sxvys.t ent, lieve respect Sy rsuit Le1ent. public 
intormation about the law is not being made available to 


the handicapped and disabled in Ontario. 


ey 


Physical and Communication Barriers 


Even for those handicapped who may recognize that 
they have a legal problem and persevere until they have 
a lawyer, the system presents many barriers. Physical 
barriers are simply the most obvious. Few lawyers' 
offices are readily accessible to those in a wheelchair. 
While we have no comprehensive statistics, one 
illustrative submission which was made to us revealed 
that in one small Ontario town, five lawyers' offices 
out of seven in the community were totally inaccessible 
to those in wheelchairs. Surveys have been conducted in 
Niagara Falls, Hamilton, and Toronto, which indicate 
similarly that lawyer's offices are inaccessible because 
of steps, lack of ramps, inaccessible elevator controls, 


and narrow doorframes. 


Court buildings are rarely any better. Although 
the Ministry of the Attorney General has made efforts in 
recent years to modernize and make accessible the court 
buildings across Ontario, often the buildings then- 
selves, generally of great antiquity, prove impossible 


to economically retrofit for accessibility. 


New court buildings are supposed to be accessible 


sh) 
Code.22 However, a recent inspection by members of the 
Ontario Advisory Council on the Physically Handicapped 
of the new St. Catharine's Courthouse revealed that 
simply meeting the Building Code Standards would not 
make a court facility accessible in meaningful and 
satisfactory terms. ACCeSsSs ramps were (Coo steep, 
witness and jury boxes had steps leading up to then, 
braille signs were lacking, and sound monitors for FM 
hearing aids were not provided for. Greater efforts 
should be made by those responsible for the architecture 
anuwdesione of court facllitves=to consult with the 
handicapped to develop satisfactory standards for access 


to justice buildings. 


Currently, ad hoc arrangements are made for the 
provision of deaf interpreters in our courts systems. 
In the Criminal Courts, the deaf are treated in the same 
way as those linguistic communities who do not under- 
stand the language of trials. When a need is identified 
either by the Crown or the defence that an interpreter 
is required for the accused or tor a witness, an inter- 


preter is contacted by the court staff and is in due 


22a eR Owl COU RMReC OO 6 Marco OLretne;bULLOtie. Code, 
however, sets out only a bare minimum and does not 
represent a satisfactory standard of accessibility. 
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course paid out of government funds. The system is 
highly informal, relying on personal contacts and the 
cooperation of organizations of the deaf, particularly 
the Canadian Hearing Society and the Reverend Bob 
Rumball Centre for the Deaf, which have generously 


provided extensive volunteer services for many years. 


In Civil Courts, interpreter services are thought 
to be the responsibility of the parties. The rationale 
for this appears —toy be “that thesiconduct, of sci 
litigation is primarily a dispute between two parties, 
and does not involve state interests. However, there is 
no check on the reliability of these services, or the 
professional competence of a particular interpreter to 
handle the specialized vocabulary and procedures of 


CLLaws:. 


While we have no data that would indicate the 
number of occasions on which interpreters have been 
required in civil litigation, in the province,,. last yea 
there were 62 requests for deaf interpreter services in 
the Provincial. Courts in Toronto ...and al) 9. OuLsiie 
Toronto. From these figures, it can be seen that there 
is a need for some sort of more formalized system of 


dealing with these requests. 
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An additional factor has been introduced by Section 

14 of the new Canadian Charter of Rights and Freedoms 
which provides that: "a party or witness in any pro- 
ceedings who does not understand or speak the language 
in which the proceedings are conducted or who is deaf 
has the right to the assistance of an interpreter". As 
yet, there has been no case law to define what is meant 
by "proceedings", and whether the right to an inter- 
PrebermchuswexlLendsm to rcaiy i eEolgabionw However: =a 
strong argument can be advanced that just as ramps are 
necessary for those with mobility handicaps to have 
access to the courts, so deaf interpreters are necessary 


if the deat are to have access to the courts.23 


The Canadian Charter of Rights and Freedoms 


Throughout this Report, I shall make reference to 


the provisions of the new Canadian Charter of Rights and 
Freedoms.24 Many of the Sections of the Charter will be 


critically important to the handicapped in coming years 


as they seek to advance their claims to equality and 





23. Du Bow, et al., Legal Rights of Hearing Impaired 
People, Nattonal Center ‘lor Law and the’ Dear, 


Gileshineton. 4). C.4. 1982). 
Liew Thee Cons tr tac lous aACemyOe arc, FulancUeke) sochedule 
B. 
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independence. For the institutionalized, Sections 7 & 9 
are clearly relevant. Section 7 provides that everyone 
hass the, 'tibehts totbite bvber ty vandese ct nUy aot a ere 
person and the right to not be deprived thereof, except 
in ,paccordance iwith the principles Vole fundamentar 
justice. Section 9 provides that everyone has the right 
not to be arbitrarily imprisoned. For the deaf, Section 
14, which provides» avconstitutional, right stor Chegac— 
sistance of an interpreter, will obviously be critical. 
The precise impact of these sections upon the legal 


situation of the handicapped has not yet been fully 


determined. 


section 15 of the Charter of Rights and) Freedoms 
deals with equality rights. “Lt@=states* that “every 
individual is equal berore and under the law, and has 
the right to the equal protection and equal benefit of 
the .lbawowithoutsidiscriminationeandwiin parcrculam 
without discrimination based on...mental or physical 
disability." A separate sub-Section saves affirmative 
action programs. =vsection > of. thesCharter edeers enor 
come into force until 198525, but when it does, it will 


have the effect of providing a ground of challenge to 





eae - EDA Sy ee ee le 


Dy, 
all legislation and programs that discriminate in some 
way or other against the handicapped or disabled. 
inoperative, and a broad range of constitutional 
remedies provided. Starting in 1985, the disabled will 
have a potent weapon in litigation to challenge 


discriminatory legislation or practices. 


One reason why the Charter has remained unexplored 
is that Canadian law is currently ill-equipped to 
provide vehicles for citizen suits or general litigation 
involving rights. » In the United States’, many ‘cases 
involving the rights of the handicapped affect large 
numbers of people, and are thus brought as class 
ac ions AO Ex cep taeineOuebec-) mCanadianal awl s 
deficient.“in, not providing van eitectiversvenicle tor 
large numbers of affected individuals to bring their 
claimseras sa class actlonwaeebanlLerestinisi7yearw the 
Supreme Court of Canada in the case of Naken v. General 
Motors28 decided that effective class action laws could 


only come from legislative reform. In Ontario, a very 


20. Herr, The New Clients: Legal Services for Mentall 
Retarded rersonse a Washinevton, D.C...) 19/79)) pp. 
69-106. 

2 ee OTe our Le Re COUPSECO | LeCriie aro nO sail y-Os hCs e800 

28.) Naken sscetmalewvesGeneral Motors Ox Canada odie et 


al. (1983), (aoe een. 
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considerable study was published last year by the 
Ontario Law Reform Commission29, which recommended that 
Ontario should have a modernized and effective class 
action procedure. Such a class action procedure would 
obviously be of considerable benefit to the handicapped 


and disabled. 


Two recent cases, those involving Justin Clark and 
Stephen Dawson have focussed public attention upon the 
richtenot utheshandijeapped in. irelationm taelher as 
procedures. It is beyond the express mandate of this 
report to consider these two cases in detail. Never- 
theless, they do demonstrate a number of problems that 
exist in the present law: the uncertainty regarding the 
test of mental capacity, the uncertain roles of the 
Official Guardian and the Public Trustee, the unexplored 
parens patriae role of the Attorney General, and the 
problem of a barrister's potential personal liability 
for. costs if ;|hiswor her client is. found to” lack capaci= 
ty. The Clark39 case too marked the first time that a 
Canadian court had received testimony through the medium 


of Blissymbolics, which is a special communication 


29. Ontario Law Reform Commission, Report on Class 


20s Claris iva Glark7(i9eay 409 Oe (20) 83, 


yy) 
System, developed in the last decade to permit communi- 
cation by and with those who have severe speech or 


muscular dexterity problems. 


The Dawson case3! concerned a seven year old 
severely mentally retarded boy who required remedial 
Succery ICO whl che is patents sd hd nol conseltae | alne 
Superintendent of Family and Child Service sought 
custody of the child on the basis that he was "in need 
of protection", so that he could receive the necessary 
medical attention. The Supreme Court of British 
Columbia in its judgment granted custody to the agency 
and thus permitted the operation LO sproceed. “This 
decision focussed public attention on the competing 
interests of the parents, the disabled child and the 
state. The issue of how best these competing interests 
can be represented and balanced will undoubtedly be the 


subject of further study and of future litigation. 


As is clear from this chapter, much of value is 
being done. New and promising developments are taking 


place. Experiments in new forms of advocacy are taking 


sna. Superintendent eot Cni td and Pami ly > env Loces. Vv. 


Robert Dawson and Sharon Dawson, (March 18, 1983), 
British Columbia Supreme Court (not yet reported). 
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place. But there is a danger that all these will be 
insufficient because they are uncoordinated and 
fragmented, because they tend to be concentrated in 
large urban centres and because they rely on the 
dedication and commitment of a relatively small group of 
individuals with limited resources and tremendously high 
caseloads. Ontario needs a more coordinated approach to 
the provision of legal services for the handicapped. We 
also need to build upon existing networks and to make 
use of the goodwill and expertise that reside in the 
legal profession. And we need adequate resources for 


all these tasks. 
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CHAPTER V 


PUBLIC LEGAL SERVICES IN ONTARIO 


Only comparatively recently have formal structures 
for providing legal services to the disadvantaged in 
Ontario been put in place. The introduction of the 
Legal Aid Plan32 in 1966 was followed by the development 
of the Community Legal Clinic system in the 70's. Today 
these two systems represent the bulk of this kind of 
structured delivery method. In 1974, Justice John Osler 
submitted a comprehensive Task Force33 report dealing 
with the state of legal aid services in Ontario and 
recommended future changes. In 1979, Justice Samuel 
Grange34 dealt with the state of Community Legal Clinics 
and made positive recommendations as to their continued 
existence. Both of these reports stressed the need to 
provide adequate legal services to disadvantaged persons 
in Ontario who were increasingly in need of access to 


affordable lawyers. 


32. Report of the Joint Committee on Legal Aid (Common 
Report) (Toronto, Ontario, 1964. 

33. Report of:the Task Force on Legal Aid (The Osler 
Report) (Lorontoy Ontario wOlDs . 

34. Report of the Commission on Clinical Funding (The 
Grange Report) (Toronto, /Ontario-siloy os 
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Now, only four years after the Grange Report, and 


less than a decade after Osler's, the demand referred to 


in both documents has become a matter of some urgency. 39 


For one thing, there are the obvious problems created by 


Sr 


(Social Planning Council of Metropolitan Toronto 
Report on Legal Aid in Ontario as quoted by the 
Honourable J. Breithaupt, Legislative Assembly ot 
Ontario OtiicralyReportiyorWepa ces (Hansard), 
Third session, "32nd Parliament. June ll, 1933) 9p. 
J-154:p. J-154: 

"The Ontario Legal Aid Plan has been under- 
Mined iby sflinanrcival eli*orprl vty cuttver tap so 
restrictive that the concept of guaranteeing rights 
to legal services has changed into one of providing 
charity to the destitute. This is one of the major 
conclusions contained in a report on legal aid in 
Ontario released today by the Social Planning 
Council of Metropolitan Toronto. 

The eligibility criteria are so stringent that 
many households living below the poverty line have 
incomes considerably higher than the maximum 
allowable limits for legal aid assistance, the 
council notes. In some instances, people of very 
modest means can be denied legal aid altogether. 

The report also states that compensation to 
lawyers doing legal aid work has fallen seriously 
behind inflation. While revisions to the fee 
structure have provided base increase totalling 58 
per cent, living costs during the same period have 
gone up three times that amount. The under- 
compensated lawyers participating in the plan also 
contribute 25 per cent of the cost of all accounts 
submitted. This represents a gross inequity which 
must be addressed immediately, the council states. 

The report contains additional material which 
makes interprovincial comparisons between Ontario 
and the rest of Canada and concludes that this 
province's relative position has deteriorated in 
recent years. Finally, the report makes some 
observations on the situation in York County and 
concludes that there has been a actual discourage- 


ment of legal aid applications in the Toronto area 
in recent years." 
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financial constraints. The Legal Aid budget, despite 
increases in government funding, is perpetually 
insufficient. The Community Legal Aid Clinics which are 
attracting and assuming an increasingly large proportion 
of the legal services needed by the disadvantaged 
Conswantlymconrnont foustratine  bimitationss.’ both jon 
resources and mandate, on their ability to serve their 
clients. Moreover, to complicate the picture further 
from the point of view of the consumer, an implicit 
understanding exists between the Clinics and Legal Aid 
to focus on particular caseloads - Legal Aid gives 
Comaite cates iormer tmiinalytandeiani ly Yaw amativers: 
whereas the Clinics deal with the remaining legal issues 
Onebhenpooue suchas sunenplioymento sociales ervi ce 


benefits or representation before tribunals. 


This division of legal services in this way to meet 
thie) legal, nmeedsijofestiherpoorj iiss based Yon sound 
objectives.36 The Clinics as relative newcomers in 
Ontario to the legal services system have only just 
begun to feel that they represent more than a passing 


phiasedanet hesevo lwo ny lott has Ssiy'sitem. Je pul |b | may 


3 0pweconden ye Public Policy it Ord egals Ss éxrwarce sein, 
Lnnovations inethe Legal Services; edited by E. 


Blankenburg (London, England, 1980). 
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struggling to achieve both general acceptance and 
financial security, they carved out for themselves areas 
of legal services which were not generally being handled 
by the rest of the profession. Their vitality and their 
value, lay (in, this ,unique <comtni bucion and tin stherr 


independence. 


The Clinic movement would probably not have 
survived in Ontario had it merely to duplicate the legal 
services currently available through Legal Aid or the 
private bar. The clinics provide in form and in legal 
Substance a service completely different from that 
available from any other part ot the legal profession. 
They have become, in less than a decade, an indispens- 
able source of legal services for the disadvantaged 
people of Ontario. In order to ensure the continuity 
and to allow the clinics to achieve permanent level of 
consistency effective legal services, the allocation of 


funds to.the,.Gonmmunity hegals Clinics, should tbe 


increased. 


Legal Aid has understandably been no less vigilant 
in-protecting ite juris aveti on, Certificates are 
granted only for certain kinds of cases and then only 
under carefully defined circumstances. Legal Aid 


Yestricts ts case load=anea- thermareasioer law et 
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subsidizes in order to be able to assist those persons 
for whom the needs are most compelling. This results in 
a concentration on the areas of criminal and family law. 
Clinics similarly define their own mandate narrowly to 
ensure that they are able to provide effective legal 


services at least in specific kinds of cases. 


Dilution of purpose, particularly when combined 
with limited time, staff and money leads almost 
inevitabi veto, aadalutrion corstther qdualityerok service 
provided. Everyone acknowledges that there is not 
enough money to look after everyone's legal needs. The 
compromise adopted has been to divide the legal needs of 
disadvantaged people into defined categories, each of 
which is looked after by a different institutional 
branch of the legal profession. But this compromise is 
at best a temporary expedient: it does not constitute a 


Ca tlonalaso LUddon. 


In principle swithiusssort Jol spectalization@for the 
sake of efficiency is reasonable and practical. But in 
the context of the difficulties each system faces plus 
the undisputed fact that despite this process of 
specialization, a large number of Ontarians are still 
unable to gain access to legal services, more careful 


consideration fis to oine_tomhavert to Dewpiven, to the 
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interconnection of these two systems. The feeus of this 
study has not been to do a comprehensive analysis of how 
the disadvantaged generally fare in gaining access to 
legal services - that was not the mandate of the study. 
But some aspects of this lack of coordination and 
integration have an impact on the main focus of this 


study - the ability of the handicapped to get legal 


services. 


Any conceivable problems of access resulting from 
the existence of two parallel and divergent systems for 
delivering legal services to the disadvantaged are 
exacerbated when the issue is examined from the point of 


view of the disabled client. 


It may very well be that a more thorough analysis 
is premature. As the two systems evolve beside each 
other and beside the privately retained bar, issues and 
problems become increasingly apparent. So do solutions. 
It may be that for now, the present evolutionary process 
should be allowed to continue under the sensitive 
observation of the interested parties - lawyers, 
consumers and government. At some point in the near 
future, however, the problem of inaccessibility to legal 
services by the disadvantaged in particular and by the 


public generally may reach a critical stage. bens 
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hoped that long before that crisis occurs, more 
up-to-date structured facilitative mechanisms, and 
institutions for delivering legal services will be 


found. 


Among the general problems which could be 
considered are many which are in fact aspects of the 
particular problems affecting disabled clients. They 


include: 
Clinic Specialization 


Because of the demarcation of fairly clear 
boundaries between the community clinic system and the 
Legal Aid Plan, many potential clients who are poor fall 
between the service gaps. Clinics in Ontario are quite 
autonomous bodies which act under the policy direction 


of independent community boards of directors. 


These boards with the concurrence of the Clinic 
Funding Committee, decide the client group for the 
Clinic, and what kind of legal service the Clinic will 
provide. That determination is based on discernible 
community needs. The Clinic is thus a body providing 
legal services to a given community based on community 


interests as defined by that particular community. This 
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kind of locally inspired and responsive legal service is 


essential and should be encouraged. 


However, in practical terms, the system has its 
limitations. An example will illustrate the point. 
What does a client do who cannot get a Legal Aid 
Certificate for his or her case before the Unemployment 
Insurance Commission? Whiewr'e) ado es; dbhin sraciiieniee 
impecunious, go for legal assistance if the local Clinic 
has taken a decision to handle only landlord and tenant 
problems.3/ This situation is the fault neither of the 
Legal Aid Plan nor of the Clinic system. Bees sea 
byproduct of restricted service jurisdictions which are 
themselves a byproduct of restricted funding. When 
there is a fierce competition for economic survival, 
this kind of situation can only become exacerbated. The 
result is that more and more people will fall between 
the’ cracks of the’ legal services» provided for sthe 


disadvantaged. 


37. This specialization does have a positive aspect in 
that it allows a clinic to develop a great deal of 
expertise in a particular area of the law. ARCH 
(The Advocacy Resource Centre for the Handicapped), 
is an example of one such clinic. 
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Underfunding 


Lawyers in both systems are seriously underpaid. 
Legal aid fees are not realistic, and salaried clinic 
lawyers are on the bottom end of professional salary 
scales.) ltyseems at) times as if ithere! is a myth that 
lawyers who act for the disadvantaged should be paid 
Significantly less for their professional services. 
Realistically, lawyers who are paid from public funds 
may not be able to command the same fees as those paid 
bysaawea bihyaindividualeorecorporationetor privately 
Bebained icounsel.) .Buti to taccept ithiis'tasta practical 
Matter is not to accept that lawyers paid from public 
funds should receive an unreasonably low rate of 
remuneration for their services. Legal aid tariffs and 
sa Varies, fom tGlinicy lawyers should be raised 
Signitucantly tovrecognize thesimportance of ‘the 
services rendered by the lawyer, as well as the reality 


of the expense involved in practicing law in Ontario. 


In Ontario, not only are Legal Aid lawyers paid an 
unacceptably low tarifi for their work, they face the 
additional and burdensome requirement that they must 
return to Legal Aid 25% of the meagre fee they have 
earned as a contribution to help finance Legal Aid. 


These are lawyers who by their willingness to act for 


70 
disadvantaged clients make the Legal Aid system work. 
The system has the approval of the Law Society and thus 
of the profession as a whole. Loup bace™ ana jor 
financial burden for the running of the plan dispropor- 
tionately on the shoulders otf the lawyers who get paid 
less than their privately retained colleagues who 
support the plan in principle is unjust. The 25% rebate 
to Legal Aid should be replaced by a more equitable 
distribution of the financial responsibility for Legal 
Aid among all members of the Legal Profession. An 
annual fixed contribution from each member of the Law 
Society to assist the Legal Aid Plan is far fairer, for 
example, than penalizing the lawyers who work on Legal 
Aid Certificates.38 There are few enough incentives in 
the low Legal Aid Tariff without the additional penalty 
OL sa 25> ,eautomatic reductions Lawyens Shousdsoc 
encouraged to provide services for the disadvantaged. 
It is unfair to expect a lawyer's personal and 
professional sense of commitment to long survive a 


relentlessly inadequate income. 


38. During the course of the study, it was learned that 
the Ontario Legal Aid Committee is exploring the 
possibility of levying an assessment on all lawyers 
to be met by direct contribution of services or by 
cash payment. 


i 

The disadvantaged are entitled to quality legal 
services. It is hard to see where they will find them 
if lawyers are expected to jeopardize their solvency by 
acting for them. There will simply have to be more ways 
found to fund these services, such as pre-paid legal 
insurance plans,39 to ensure that consistently effective 
legal services will be available to every member of the 
public who needs legal services. A right to legal 
services is meaningless without the possibility of 


getting access to them. 


The ‘Legal Aid Means Test 


Most Legal Aid offices have clear guidelines on 
when and how to process a potential client. This means 
in each case that certain financial requirements must be 
satisfied - only persons below a certain net income 
level qualify for Legal Aid. At Legal Aid offices, this 
is determined by an intake officer who applies a "means" 
test to applicants \for Legal Aid) .lhe steste1si (quite 
stringent to ensure that only persons who really need 


Legal sal dae cete tt. 


39. See. C. Wydrzynski, "Access to Legal Services: the 
Emerging Concept of Prepaid Legal Services." 


(1979), 3 Canadian Community Law Journal 47. 
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There is, however, no provision in the "means" test 

to allow (for the ‘deductibility of certain necessary 
expenses by the handicapped. This results in an unreal- 
istic appraisal of a disabled person's income. Certain 
of their expenses are unavoidable and vital to their 
functioning 2" *Tfomilenore these ‘expenses “1s') C0: *over-— 
estimate the perceived income of the disabled applicant. 
This could possibly result in the unwarranted conclusion 
that there is too much income to allow the person to 


qualify for Legal Aid. 


In the calculation, therefore, of the net incomes 
of disabled applicants, deductions should be allowed for 
those medical or other living expenses, whether regular 
or occasional, which are reasonably necessary to the 
physical or mental welfare of the disabled applicant. 
This could include the cost of mechanical equipment for 
a person with a mobility impairment or even the cost of 
Meaiiraininges asdory tor therperson wlth  deVvisuar 
disability. So long as the expenses are reasonably 
incurred as a result of physical or mental disability 
and are subjectively deemed necessary by the disabled 
person, they should be permitted to be deducted on a 


Legal Aid application. 


18: 


Clanitcstand ‘Certi£icate Applications 


Clinics cannot process Legal Aid Certificates. 
With the exception of one clinic in Hamilton, persons 
who come to Legal Clinics cannot, without additional 
inconvenience, arrange to retain a lawyer from Legal 
Aid. This is a result of the strong wish of both Legal 
Aid and the Clinics to maintain very distinct kinds of 
legal services. There is no written requirement that 
these two forms of legal service have no procedural 
interaction. No statute or regulation sets out clearly 
the interrelationship between the Clinics and Legal Aid 
Otfices. The strict separation is merely another aspect 
of the understandably self-protective history of their 
co-existence. Until a comprehensive study is done, 
changes could be made now to allow for more flexibility 
without jeopardizing the independence or uniqueness of 


either. 


The flexibility is crucial for a handicapped 
clvent @ecnyesuch client iwhowenters, aslocal Clinic 
Oftice only to be told that his or her particular legal 
problem is not the type handled by the Clinic, would 
under the present arrangement likely be advised to 
contact or go to a Legal Aid office. Whereas for a 


person who has no disabilities this extra requirement 
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constitutes at most a serious inconvenience, for the 
disabled client, it may mean that the legal problem may 
go unattended. To expect a disabled client to make a 
second or third trip, this time to a Legal Aid office 
which may not even be accessible, is to impose in many 
cases, an impossible obstacle in the way of access to 
Legal Services. For the benefit of this client, Legal 
Aid and the Clinics should be able to cross-refer as 


follows: 


a) Legal Aid should designate at least one person in 
each Clinic as an Intake Officer for the purpose of 
processing applications for Legal Aid Certificates. 
This person would be an Intake Officer only for 
that Clinic and not otherwise generally available 
to Legal Aid. In other words, he or she would 


continue to be an employee of the Clinic, rather 


than of Legal Aid. 


b) The means test would be given on the Clinic 
premises. If the handicapped applicant qualified 


for Legal Aid, a Certificate would be granted. 


c) Initial contact with the lawyer chosen by the 
client would be made by the Clinic, probably from a 


list of specialist lawyers. (The concept of this 
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list will be discussed subsequently in this 
Report.) An initial interview will be arranged 
through the Clinic, and the lawyer will be advised 
what special arrangements, if any, will have to be 
made to accommodate any communication or physical 
disabilities on the part of the new client. If the 
lawyer's oftice is physically inaccessible to a 
client with a mobility handicap, arrangements 
should be made, if the lawyer is willing, for the 
lawyer to interview ithe Geliiemt at “another 


accessible Location .or at the client's home. 


In this way, the Clinics will notwbhe made to 


provide services they have neither the time nor staff to 


but neither will the disabled client be deprived 


of access to legal services or information. 


Mechanical Aids 


In addition, there are a number of problems for the 


dvsap bed @clsient whi chisex is Giewiebheea theo Tethve two 


existing systems: 


All Legal Aid and Clinic Offices should be equipped 
with any mechanical devices necessary to provide 


services tova disabled client, These include 
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appropriate telephone equipment, access to 
interpreters, and physically accessible entrances, 


otfices) fandiobitcercracilitcies: 


Disabled clients who qualify for Legal Aid should 
have the tirst interview with a lawyer arranged 
through Legal Aid, if they so wish, to ensure that 
the lawyer is told in advance of any possible 
physical or communication problem. This does not 
remove from the client the right to select counsel 
=e merely provides a safeguard against 
unnecessary frustration once the client has picked 


the lawyer. 


Outreach Programs 


Both the Legal and and the Community Legal Clinics 
should have an Outreach programme. There are some 
clients who are unable to travel easily as a result of a 
disability. For these clients who may be in need of 


legal services, two services could be provided: 


ay Tt: should be possible for this handicapped 
elientito callta Local) beépal-“Atdtor 46finic 
office to discuss what is thought to be a legal 


matter. This wilb tenable’ both® the cltent and 


fer 
the service provider to be satisfied that what 
L.SeelOV OVC Cul Semin ot haCtna, weral = problem. 
Whenever possible in these cases, intake should 


be done by phone. 


b) If this potential client is not easily mobile, 
or if the Legal Aid or Clinic Office is unable 
to determine whether the person requires legal 
services, arrangements should be made either to 
have the lawyer sent to interview the client or 
to have another lawyer with more expertise in 


the particular area, call the client. 


The purpose of these kinds of arrangements is to 
bring legal services to the client who cannot otherwise 
reach the legal service. The adjustments required to be 
made are not drastic - it involves setting up a system 
in each Clinic and Legal Aid Office to allow disabled 
consumers to utilize services which were intended for 
their benefit as disadvantaged members of the public, 
but were inadvertently not set up to allow them access. 
Linwea didjistlton ay ElLO.S.ce Claim CSsaiwilichmea nem close Fo 
psychiatric facilities should consider organizing 


outreach programmes to reach this client group. 
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Physical Inaccessibility 


Most Legal Aid and Clinic offices are physically 
inaccessible. A Committee of the Law Society recently 
recommended a number of changes to make legal facilities 
more accessible but to date, financial restrictions have 


delayed implementation. 


It is inexcusable that facilities meant for the 
benefit of the public are not in all respects physically 
accessible to every member of the public. No Legal Aid 
or Clinic office should rent premises which are not or 
cannot be made fully accessible, not only as to the 
entrance of the building, but also as to any facilities 
such as washrooms or offices inside the building. No 
renewal of leased premises should take place unless 
there is an undertaking to make the premises fully 


accessible. 


Forgthiis purpose” avoeapi tale tund slow ld. (pe 
established by government which would exist solely for 
the purpose of subsidizing these renovations. This fund 
should be separate from any fund out of which remunera- 
tion for. Ghinievor-LegalAid Wawyers te°made. (ithe 
physical renovations should not be at the expense of the 


availability of qualified legal services. It would be 


Saglyearonre iw ine the errore to retroLit buiidinegs to 
make them physically accessible to potential clients, we 
were reducing the number or quality ot professionals to 
whom they could turn. These two aspects, the physical 
accessibility and the professionals to whom we are 
trying to get access, are indivisibly related. But they 
are not conflicting aspects and therefore should not be 
in competition for the same funds. The maintenance of 


neither aspect should be at the expense of the other. 


Special Time Allowances 


It often takes a lawyer longer to look after the 
legal needs of a disabled client. Legal Aid imposes 
tariff and time limits with respect to most kinds of 
cases. This imposes an additional and unfair financial 
burden on a lawyer who will have to read a document to a 
visually impaired client or talk through an interpreter 
to one who has communication disabilities. The former 
client may have to have all documentation put on 
cassette and the latter may require much more time in 
having legal principles discussed even with the 


assistance of an interpreter. 


In any case where the disability of the client 


results in the lawyer having to take extended time in 
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properly discharging his professional responsibility to 
his client, there should bejmo hourly limit inmany 
tariff imposed by Legal Aid. The time spent should be 
determined by the lawyer according to the needs of the 
client. So long as the lawyer does not appear to have 
acted unprofessionally or unreasonably, there should be 
no arbitrary limit placed on the number of hours for 
which he or she can be paid by Legal Aid in acting for a 
disabled client. In addition, special allowance should 
be made for special reports and other services required 


for handicapped clients. 


Independence, Autonomy and Specialization 


Clinics are independent in fact and form from 
government. It is unthinkable that they should be 
otherwise. An independent bar and an independent 
judiciary are among the most important guarantees that 
the xsulevot, law wills be fatrUandsimpane ia boc been 
application and intent. In other words, independence is 
one of \the safeguards .ofsjustice.s.))] GMissno, esis 
significant a feature of a democratic society than is an 


accountable legislative body. 


Members of the public have some right to expect 


that a legislature will attempt to be responsive to 
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perceived community needs just as they do to expect that 
those laws, once passed, will be enforced fairly and not 
arbitrarily. People are at the same time dependent on 
government to pass laws necessary to protect the public, 
and dependent on an independent Bench and Bar to protect 


itself where necessary from government. 


Just because Clinics receive partial funding from 
government does not make them, either in their own minds 
or in the minds of government, less independent. The 
Clinic Funding Committee and the local community boards 
_to which Clinics are accountable are bodies which have 
both public and governmental input, and both are bodies 
extremely sensitive to the need on the-part of the 
Clinics to feel independent. One of their most critical 
roles as Clinics should be to act as non-partisan 
advocates for clients. In acting for the disabled 
client, for example, a Clinic may wish to lobby for 
legislative change or to organize consumer lobby groups 
who wish themselves to challenge a law formally or 
informally. The Clinic and its staff must feel that in 
this advocacy capacity they are not subject to sanction 


through a withholding or reduction of funds. 


In sencournagine thems landics to provirde “Tegal 


services for the disabled client, therefore, a method 
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should be found which is sensitive to the need to 
maintain the existing autonomy. A method should be 
found, in other words, which does not take away from the 
local community boards the role of decision-maker in 


deciding what legal services the Clinic will provide. 


The best way seems to be the establishment of a 
separate fund to be administered by the Clinic Funding 
Committee. The purpose of this fund would be to allow 
Clinics who so wished, to hire lawyers and lay advocates 
who will be able to meet the needs of disabled clients. 
These lawyers will have expertise in the laws relating 
to the handicapped and will as well be skilled in 


representing handicapped clients. 


There is no need for this lawyer to spend all of 
his orsher time acting for disabbed @elients .” "ft wre 
depend in each case on how many such clients any given 
clinic has. To the extent that this lawyer has time, he 
or she will be available to provide legal services to 
other Clinic clients. But a primary responsibility of 
this partivewmlarwkawyerpwould? betGorpravide ~revd Ly 


services to disabled clients. 


Any Clinic which wanted to be able to train exist- 


ing lawyers or paralegals in the Clinic or to hire new 
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staff to provide legal services to disabled clients 
would apply to the Clinic Funding Committee for the 
funds to have these kinds ot legal services available in 
the Clinic. In this way an incentive is created to make 
Clinics more accessible to the disabled without having 
the Clinics feel that the delivery of legal services to 


one disadvantaged group is at the expense of another. 


A Special Panel 


Nothing should be done which interferes with a 
ehblente smnight® tor choose hits ors her town’ lawyer, (or 
indeed the right not to choose a lawyer and thus to be 
leftealone. » sNorgeshould sal client thavesto retain ‘the 
services of a lawyer who is unwilling or unable to deal 
with his or her legal problem. For this reason, the 
Legal Aid Panel is subdivided by specialty with lawyers 


listed according to their legal areas of expertise. 


For the disabled client dealing with Legal Aid, 
there is need for further subdivision. For each lawyer 
listed, it should be indicated whether that lawyer's 
office is physically accessible or whether the office 
has equipment such as a Telecommunication Device for the 


Deaf. 
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An additional specialist panel should be designated 

by Legal Aid as well, indicating which lawyers have 
special training to act for handicapped clients or have 
specialized knowledge of the law of the handicapped. It 
should show whether the lawyer's particular area of 
expertise is in the area of mental or physical disabil- 
ity law. Any expertise in being able to act for clients 


with particular disabilities should also be noted. 


The reason for this extensive classification system 
is to maximize the chances that a client will get 
quality legal services from a lawyer able personally and 
professionally to handle the client as well as the legal 
problem. In a service profession such as law, there 
must, in addition to an ability to provide the service, 
be.a willingness’ tio receives it. sThis prospect’ te 
enhanced when both lawyer and client can communicate 


with one another as easily as possible. 
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CHAPTER VI 


A SPECIALIZED BAR 


It was the hope of the disabled persons with whom 
we met, as well as that of their representative asso- 
Ciations, that legal services for them would not be 
segregated. Their desire and expecation is that they 
should receive the same quality of service any other 
client would get - even though they are handicapped by 
certain physical or mental disabilities. They do not 
wish to find themselves ostracized from the mainstream 
of legal or any other form of services because of these 
disabilities. They rightly consider that their right of 
access to mainstream services is equal to that of anyone 
who does not have a physical or mental disability. 
Segregated legal services nourish the perception, both 
external and internal, that the disabled client is not 
entitled to this access. Separate may connote unequal, 
particularly to an individual who has consistently found 
that his or her disability has resulted in a denial of 
access to so many aspects of society non-handicapped 


individuals consider normal. 
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To be unable to get what most people consider 
normal is to be made to feel abnormal. And to feel 
abnormal is to feel Tike a ‘second class citizen, which 
itself over time induces a sense that the entitlement to 
equal access does not exist. This produces a self-image 
of the disabled as second-class citizens in a ghetto 
which disabled persons are simply not prepared to 
tolerate any longer. They now insist upon their right 


to "normalization. "40 


At the same time, they know that their disabilities 
May require particular attention. In order for them to 
have the same kind of access to legal services as anyone 
else, may require that special measures be used to 
equalize the process. These measures may involve the 
utilization of mechanical devices such as TDD equipment, 
structural devices such as ramps, or human assistance in 


the form of interpreters. 


In addition to these facilitative measures, what is 
certainly required is a degree of familiarity with the 
client's needs on the part of the legal professionals. 


Lawyers will have to learn about how best to communicate 


40. Wolfensberger; A Multi-Component Advocacy/Protec- 
tion Scheme (Toronto, 19/7), and Wolfensberger, 


Normalization (New York, 1972). 
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with a client who is prevented by physical or mental 
disability from doing so easily. They will have to 
understand both the lawyer's duty to accommodate the 
specific disability and the client's need to be repre- 
sented in the same general way as any other client. And 
most importantly, the lawyer should be familiar with the 
social service, bureaucratic, institutional and admini- 
strative environment in which the client is seeking a 
remedy. Serving the disabled client means understanding 


the client as well as the milieu.41 


The degree of training will of course depend on the 
nature of the legal services to be performed as well as 
ONetenendisapility, OF sLhneupariucular cilent.) | akhor =some 
clients who have a mobility disability and are seeking a 
remedy in a traditional area like criminal law, little 
more than sensitivity on the part of the criminal lawyer 
to a client's physical access difficulties may be called 
for. The criminal lawyer who acts for a client with a 
visual or auditory disability will, in addition to this 
sensitivity, need to know how to ascertain the extent to 


which the disability has interfered with the client's 


41. It will be necessary for handbooks and comprehen- 
sive books and articles to be prepared and 
published explaining this environment. 
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degree of comprehension. At the best of times it is 
difficult to explain to someone the complicated range of 
procedural and substantive options in a particular legal 
case. For a client who may have been deprived of 
learning opportunities because of his or her sensory 
disabilities, these complexities may be completely 


incomprehensible without careful explication. 


The criminal lawyer who acts for a client with 
mental disabilities has an even more difficult role. It 
May even require the assistance of a behavioural 
scientist to determine the extent of disability. But at 
the very least it takes a practitioner who understands 
the client to provide the qualitatively acceptable 


degree io fs legal services to-which ‘the ¢Diien tems 


entitled. 


These degrees of specialization involve training 
lawyers to communicate effectively with their clients. 
If other less traditional areas ot law are involved, and 
the lawyer seeks eftectively to represent the disabled 
client in dealing with that client's social service 
network, an additional layer of training is desirable. 
In most cases, this is a layer of knowledge which would 
be identical to the one required by the lawyer acting 


for a disadvantaged client wha is not disabled. They 
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may share in common a need to know the legislation, 
regulations and bureaucracies which define the govern- 
ment services and benefits area and which permeate the 
lives of disadvantaged people. And they share the need 
to understand how, where and why these strands inter- 
sect. It can be a dauntingly confusing play unless one 


knows the script and the players. 


But even beyond knowing and understanding the basic 
infrastructures, the lawyer who acts for the mentally 
disabled client will need a unique set of qualifi- 
cations. This lawyer will have to learn how and when to 
take instructions if the client is seriously disabled, 
how to determine the extent of the disability, how to 
deal professionally with the client's medical service 
providers, how and when to seek out or respond to the 
wishes of the client's family and how to reconcile the 
rights of all these interests as well as those of the 
Publichelietheresiseaiperceived ionsactual conflicts 
Some of these issues will be addressed later in the 
Report, but for the purposes of this section, it is my 
intentionwonlyatorindiicatetsthat. the mpotentitally 
overwhelmingly complex aspects of acting for a mentally 
disabled person make a special degree of training 


necessary for the lawyer who wishes properly to act for 


Sluchwa client. 
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How then to reconcile the need to integrate legal 
services for the disabled client with the need to ensure 
that this client will be effectively represented? I 
have already referred to the need for a designation 
among Legal Aid lawyers of who can and will act for 
disabled clients, and have referred as well to the need 
for clinics to have lawyers available who can so act. 
The same reasoning would apply to the profession 
generally. For the» sake» both of the clvent “and the 
lawyer, and in the interests of protecting the personal 
integrity of the former and the professional integrity 
of the latter, there should be in Ontario a specialized 
bar42 and a list which so designates the lawyers who are 
able and willing to act for disabled clients. The list 
should be organized based on geographic location as well 


as on speciality. 


There should be a number ot aspects to this list 
which would be widely available. Lawyers should be 
listed by area of legal specialty such as family, 
criminal, administrative, landlord/tenant law or the law 


of the handicapped. Also shown should be the following: 


426) In.vecommending: this je lido Matewish tovlinrt: an 
individual client's freedom to choose a lawyer who 
does not possess these special qualifications. 


7A 
ine Whether ethessort tee Pande iitse--racitlities are 
physically accessible; 
Ze whether the lawyer has a TDD service; 
or whether the lawyer is willing to see clients in 
their residential or institutional setting; 
4. whether the lawyer is skilled in dealing with the 


mentally disabled client. 


thes lawyen,;etomqualityetors inclusion onwthe list 
will have to attended those educational courses or have 
had a degree of experience deemed appropriate by the Law 
Society. The training should be done in consultation 
with disabled consumer groups who are undoubtedly the 
best people with whom to consult on their own needs. 
For advice on representing these clients, no group is a 
better resource than ARCH, which represents only 
disabled clients. I would expect that the educational 
or experiential requirements should be more vigorous to 
qualify as a legal specialist in dealing with a client 
who is mentally disabled than one who is visually 
disabled, but there is no reason why these different 


areas should not be combined in any curricular content. 


The same standards should apply for a specialist 
lawyer in the field who wishes to be on the Legal Aid 


pane beaawtiventialilyessuct aebist would torm parte or a 
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Master list of Ontario lawyers established and main- 
tained by the Law Society or by the Office of Legal 
Services and Resources for the Disabled (described in 
the next chapter). The guidelines for qualification 
should be circulated to the profession honey aidumecdient 
members could then apply for inclusion on the list as 
and when they felt they qualified. In the event of a 
dispute over qualifications, a committee consisting of a 
representative of each of the Law Society, the Clinics, 
the Legal Aid Plan and the Canadian Bar Association 


(Ontario Branch) could determine the issue. 


The list as compiled could then be generally 
available in Ontario as a reference book for the benefit 


of the public and the legal profession. 


Not only would this have the advantage of identi- 
fying by appropriate subclassification where a disabled 
client should go in Ontario for legal services, it would 
encourage through its training and educational component 
the interweaving of the resources of the Clinics, Legal 
Aid and the private bar. Although these three aspects 
of the profession differ in how they deliver legal 
services, they share a consistent desire to deliver them 
as effectively as possible. In achieving this goal of 


maximizing the ability to serve the public as lawyers, 
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much more in the way of shared training, education and 


even experience should be taking place. 


Pro Bono Legal Services 


It is inevitable that any discussion of the pro- 
vision of legal services for the disabled include 
reference to what has come to be called 'pro bono' legal 
services.43 The inevitability derives from a number of 
sources - the entrenchment of this form of service in 
the United States; the diminution of public and private 
funds for legal services; the pre-Legal Aid tradition in 


Ontario for free legal services; and the magnetic pull 


possibilities of historic and influential litigation in 


this and other areas of law. 


provide free counsel to those who are unable otherwise 


43. Herr, "The New Clients: Legal Services for Men- 
tally Retarded Persons" (April, 1979) 31 Stanford 
Law Review (No. 4) 553. See also Maryland Associ- 
ation for Retarded Children v. Maryland, Equity No. 

82/7/6/6, a case in which counsel feat Peal 

large law tirms worked with national Legal Aid and 
Defender Association lawyers to obtain a statewide 
right to education decree. 

LA mbe. Cons tt tuGLon FAGty 1 9o7, Gc. alll (UsKY),. “Schedule 5B. 
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to pay for legal services. As the pincers of economic 
recession tighten around more and more people, the 
potential clientele grows proportionately. Even with 
the existence of Legal Aid, there are many who are 
unable “to™atirord lawyers. | Phis* is “the case nou ony, 
because of the inadequacy of a given person's income, 
but as well because of the enormous expense of today's 


legal system. 


Because of these prohibitive costs, which resulted 
in unfulfilled legal needs, systems with varying degrees 
of formality developed in the United States to provide 
free legal services. Before 1966, many lawyers in 
Ontario represented clients who were poor without 
charging a fee. With the introduction in that year of 
Legal Aid, the need for free services was clearly 
reduced. “Over the years, Ontario lawyexns sti lMieocca-— 
sionally represent without fee clients or causes to whom 
they <aretcommitted Ss butyne Structuredm form of pro pond 
service exists in this province or indeed anywhere in 


Canada. 


It is beyond the mandate of this study to determine 
the degree to which such a system of free legal services 
should exist in Ontario. That pro bono services can be 


a positive contribution by.the legal profession is 
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unquestionable. If these services are provided by 
competent counsel, if they include assistance by senior 
to more junior members of the bar, or if they assist in 
ensuring that the important cases get judicial airing, 


then pro bono services can be invaluable. 


But they should not and cannot be the backbone of 
Bivelevalsservace delivery model “for the disabled 
client. This would place an unfair obligation on the 
shoulders ot the legal profession. It would also make 
the handicapped client an unjustifiably singular object 
of charity. The handicapped client is, and should feel 
that he or she is, entitled to the same kind and quality 
of legal service as is everyone else. If, over and 
above that basic service, the legal profession is 


service, for example, for significant test cases under 


the Charter of Rights and Freedom,4) that achieves 
appropriate professional goals without jeopardizing 


those of personal dignity. 


Ido not propose tovsugeest@ ways in which’ a pro 


bono system can work in’ Ontario* ) "This is* a matter for 


BD. = lbid. 
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the Law Society and the various interest groups to 
consider. Any system which is developed, however, 
should have a regular monitoring aspect to guarantee 
that there is some consistency in the quality and 
effectiveness of the legal representation. Any list of 
qualified lawyers who volunteer to provide these 
services should be available to all Legal Aid Directors 
and officers, all Legal Clinics, and to any lawyer in 


Ontario. 
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CHAPTER VII 


DESIGNING AN 
APPROPRIATE STRUCTURE 


There is no system or structure in Ontario which as 
it is presently constituted could easily lend itself to 
becoming the basis of a comprehensive legal services 
network for the disabled. That such a network is 
required seems to me to be an inescapable conclusion. I 
am aware that the economic climate militates against the 
establishment of new administrative entities, but having 
considered the options, I am persuaded of the need for 
this structure. Nor am I satisfied that its cost will 
prove to be significantly greater than the total cost of 
these indispensable services if they are offered on a 
piecemeal and more scattered basis. In recommending a 
new body to be referred to as the Office of Legal 
Services and Resources for the Disabled (OLSRD), I 


considered the following: 


he. In recent years, as efforts to meet the needs of 
the disabled have increased, varieties of services have 
been created. On the whole, this has resulted in a 
patchwork of systems, institutions and bureaucracies. 


Eventually, many of these systems merged or consolidated 


98 
as a broader perspective developed. Others spawned 
still more, proyects yori jundertakings.9 “Vhesdii wae 
proliferation is an understandable outcome of learning 
to deal with the many complex needs of the handicapped 
community. It is also a reflection of the diversity of 
these needs. But in diverse and diffuse form, this 
proliferation can result in a great deal of confusion 
for the disabled individual and anefitciency wor 


everyone concerned. 


We have learned a lot over these past few years 
about how to create access for the disabled person to 
what is generally available to the public. When that 
experience is applied to the question of providing legal 
services, it is clear that one of the easiest ways of 
making sure that the access is available is to central- 
ize it.. Given the ditiiculttlesswhichmcomt comterany 
potential client in finding a lawyer or even learning 
whether the problem is a legal one, it is not hard to 
imagine that these difficulties increase exponentially 
when taced by a disabled client. Having a central 
number to call or place to go reduces these problem 


drastically. This is access at its most obvious level. 


Zi. As has been pointed out, many disabled persons need 


special measures to get physical or communication access 
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to the legal system. Special telephones, interpreters, 
or physically accessible otfices may be required. At 
the moment, most associations for the disabled, some 
disabled individuals, and very few lawyers know where 
and how to arrange for these ancillary but vital methods 
of access. The problem increases in Ontario, moreover, 
the further one lives from the major urban centres. The 
new structure will therefore have the crucial advantage 
for all participants in the delivery of legal services 
for the disabled, of being able to arrange, or to advise 


how to arrange, for the provision of these measures. 


Oe Those disabled people who are permanently or 
temporarily living in institutions, hospitals, extended 
care facilities or in residential isolation, need di- 
rected and aggressive outreach services. Many of these 
people are unable to initiate contact yet desperately 
need the service. Their right to access can only be 
guaranteed if there is a structure responsible for 


seeking them out and assisting them. 


4. The effective delivery of legal services in the 
contexts described in this Report require monitoring, 
educational, training, and enforcement aspects. The 
Services should also be consistent, constant, and 


predictably available both as to quality and quantity. 
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What I therefore envisage is a new body, an office 
which would administer and arrange for the provision of 
those services which will guarantee etfective access to 
legal services by the disabled individual. It should be 
a body created by statute in order to better protect its 
existence trom either shrinking budgets or political 
interest. it should report toa .cabinet. munis. eae 
likely the Attorney-General, through whom annual reports 
will be presented to the Legislature. Funding should be 
from a number of involved ministries, including Health, 
Community and Social Services and the Attorney-General. 
Because of the nature of the service, additional funding 
should ideally be available from some federal 


departments. 


To preserve its independence in fact and in 
appearance, the otfice should be accountable to a Board 
of Directors consisting largely of individuals who are 
themselves disabled or are representatives of organi- 
zations for the disabled. The ARCH board of directors 
as it is presently constituted, offers an ideal model of 
such a representative board. In addition, there should 
be lawyers, advocates, and behavioural scientists. The 
groups themselves should be asked to nominate the 
majority of the members and the government should have 


the right to nominate the remaining directors who should 
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have some interest or involvement in the field. This 
board, consisting as it does primarily of representa- 
tives of the consumers the office is meant to serve, 
would be able to give the kind of policy and practical 
advice that an atfected and experienced individual can 
best give. There is no reason to assume that because 
the money comes from government, the office will not be 
independent. It will be the board which governs the 


eftice, not a ministry. 


Overseeing the workings of the office would be an 
Executive Director who-would report to the Board. 
Reporbeing = directly “to him ‘or her would be 2: persons: 
one responsible for the needs of the physically 
disabled, and one for those of the mentally disabled. 


The kinds of services which would be administered would 


be: 


Legal Advocates 


Properly trained, legal advocates4® can be an 


indispensable part ot the delivery system of legal 


46. By legal advocates, I mean trained non-lawyers who 
would have free access to direction and advice from 
a lawyer. 
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services to the disabled. In their ability to provide a 
link between the client and the lawyer, and in their 
ability to decipher when such a link is necessary, lies 


their greatest strength. 


Their use ina law office is obvious. “ahey scan 
conduct “intervikews, assist. withe nese an.chmnoi ee 
preparation of documents, and negotiate with government 
agencies or other parties involved in the processing of 
a legal matter. Their use outside such an office, 
though less obvious, can be critical. Many of the dis- 
abled are institutionalized, hospitalized, or otherwise 
immobile. For them, legal services exist in the 
abstract but are unattainable in reality. Nor would 
every such person require the services of a lawyer. But 
he or she should at least have access to someone who 
could advise as to whether or not a given situation 


called for the services of a lawyer. 


What is urgently needed is a comprehensive scheme 
whereby legal advocates are regular and accessible 
Visitors to individuals, in extendedscare! faciszities. 
hospitals, institutions, nursing homes, homes for the 
elderly residents, or even private homes - in short, 
every place where a disabled person lives either 


voluntarily or involuntarily, in an environment in which 
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access to the outside community is either curtailed or 


non-existent. 


To some extent, this service must be intervention- 
ist. Although no system should be devised which is 
mandatorily intrusive, it must be devised in such a way 
that the initial contact is aggressively pursued. If 
after a first encounter and discussion the person wishes 
WOsLureher contact with the advocate, the advocate 
should do no more than leave his or her name and how 
contact can be made in the future. In this way, there 
is no invasion of a patient or resident's privacy beyond 
the first visit when the existence ot the service is 


explained. 


Advocates should not have their permanent offices 
on the premises of the institution in which they are 
providing the service. But they should have free and 
uninterrupted access to the facility, to a private room 
where residents/patients can be interviewed, and to the 
hospital; imstiLtution gorifiacility iserecords® with “the 
consent of the resident. This right of access by the 
advocate or lawyer should be protected by statute or 
regulation to prevent the possibility that a hostile 


facility will try to keep the advocate or lawyer off the 
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premises. 4/° The threat lofmbeinglicharged™ by tne 
institution with trespassing should not have to be a 


worry for legal advocates or lawyers. 


At the same time, legislation should also provide 
that communications or disclosures between advocate and 
resident/patient are privileged, as is the information 
the’radvocate: (learns ‘from the records ." Sinee "the 
advocate is really in these situations standing in the 
shoes of the lawyer, both he or she and the patient 


should enjoy the same protections as would exist between 


aeSOi Cl COr vandal crrent. 


The advantages of not having a permanent on-site 


ottice are: 


a) The appearance of independence and impartiality 


yis-a-vigs the facility and the advocate is 


preserved. 


by the possibplity of?! burn—out) “for “the advocate 


is reduced. 


47. See generally, Himelfarb and Lazar, Legal Aid for 
Mental Patients - An Evaluation Report (Ottawa, 
Ontario; “April? 1981). 
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c) A more arms-length relationship with the 
facility will exist, avoiding the prospect that 
either the facility or the advocate will view 
the advocate as a staff-member of the 


facility.48 


Some of the work of the advocate may involve 
investigating allegations against the facility itself. 
This can only be effectively done if all parties - the 
patient, the facility, and the advocate understand that 
the advocate is not an employee of the facility. There 
may be strained relations between the advocate and the 
facility from time to time - an understandable 
possibility in the circumstances - but over time and as 
the systems begin to understand each other, the 
relationship should improve at least to one of mutual 


professional respect. 


Upon admission to a facility, the administration 
should notify the Office of Legal Services and Resources 
Boru. the Disabled, jwhichewrilethenwcontacteasreg ional 
representative to send an advocate to speak to the 


patient. The family should also be notified upon the 


48. Ibid. 
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admission of a relative of the existence of this office. 
In facilities like hospitals where admissions are 
consistent and generally short-term, there need be no 
more than the hospital advising the patient of the 
existence of the service and of the hours when the 
advocate is available. These patients usually have less 
difficulty getting access to lawyers and are not a 
priority. . The main need isto put the “advocate ian 
contact with patients receiving chronic care, and with 


patients in psychiatric hospitals or units. 


During the first meeting, the advocate should ad- 
vise the resident or patient of the existence of the 
service, the rights generally of a bari aut, and, where 
relevant, the 4speciftic) irnights of Fa lpat rent? 1nea 
psychiatric, facility. - Lf the patient wishes ‘to pursue 
these rights either as a result of that first interview 
or at some subsequent point during his or her confine- 
ment, the advocate should enlist through the regional 
office the services of a lawyer to take appropriate 


legal action or give legal advice. 


The advocate is a link who can screen patients' 


needs and provide a lawyer for those needs which are 


legal. 
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The advocate could be retained by the OLSRD on a 
contract basis much in the same way that the services of 
APSW's are arranged. In each part of the Province, 
there should be lists of appropriate persons, with a 
concentration in those areas where there are hospitals, 
extended care facilities, psychiatric institutions or 
homes for the elderly. The advocates should be 
extensively and continuously trained not only to be able 
Se.udenctinry Legal probVems, but to be able to 
communicate with disabled clients as well. They should 
be regularly monitored for effectiveness and sensitively 
assisted to guard against exhaustion. They are the most 
important assistants lawyers can have in providing legal 
services to disabled people who are confined, isolated 


or otherwise unreachable. 


Deva her erral pervice 


The list of specialized lawyers referred to earlier 
in this Report could be maintained at this office. A 
staff member from the OLSRD could easily be responsible 
for chairing the committee which prepares and updates 


bes Tst; 


The pro bono system ultimately established by the 


Law Society would also have a connection with this 
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Office, but the coordination of this system should be 


the responsibility of the Law Society rather than of the 


OLSRD. 


Referrals could be arranged with Legal Aid lawyers 
or with members of the private bar, as could initial 
interviews with lawyers. A special arrangement should 
be made with Legal Aid to permit a system of lawyer 
selection which would obviate the necessity of attending 
atthe docal Legal) Aid) office if this gis too reredtesa 
hardship or if the local Legal Aid office is inaccessi- 


ble either physically or in its communications systems. 


In addition, there should be at least two OLSRD 
staff lawyers, one of whom could be designated by Legal 
Aid as an intake officer for purposes of processing 
applications for certificates. These lawyers would be 
available to provide information by phone to disabled 
clients who wish advice on the legal aspects of their 
problems. In cases where a referral is required, these 
lawyers could then arrange an interview for the client 


with an appropriate lawyer. 


Their main purpose however would not be to give 


legal advice. It would be to act as advisors and 
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resource persons to the legal advocates and to 


coordinate their work. 
Interview Facilities 


The OLSRD must be physically accessible in every 
respect. The entrance and every part of the premises 
which the disabled client might need to use should be 
easily accessible. Moreover, the facilities of the 
office should be available to look after the require- 
ments of any disabled person. This means there should 
be a complete range of communication devices, including 
TDD's, cassettes, or braille forms, which the disabled 


client might need. 


These interview facilities should be available for 
use, by appointment, by any lawyer who wishes to repre- 
sent a disabled client but whose office is inaccessible. 
This might not be an extensively required service, but 
should be there for occasional use by the profession. 
It may be, for example, that a client who has for years 
used the same lawyer, suddenly through illness becomes 
physically) dt siabled@ass to mobwaity.. In these 
circumstances, if the lawyer is unable for some reason 


to go to the client's home but wishes to continue to 


EO 
represent the client, arrangements could be made for 


interviews to take place on the premises of the OLSRD. 


Interpreter Referral Service 


There are many forms of communications dis- 
abilities. These disabilities create impediments in the 
individual's ability to receive or give information 
which require varying degrees of remedial measures. For 
such a person, access to legal services is impossible 


without an interpreter. 


Section 14 of the new Canadian Charter of Rights 
interpreter. This may eventually be interpreted to mean 
that it is the responsibility of the State to provide 
the interpreter siatenolcost: to rthe individual )asia 
service provided as part of the administration of 
justice. For the disabled client, this is an absolutely 
necessary service. I have no hesitation in recommending 
that interpreters be provided at no expense to clients 
who have communications disabilities much as I would 


have no hesitation in recommending that ramps be 


49. The Constitution Act 1982, c. 11 (U.K.), Schedule 
|e eh ee 
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provided at no expense to clients who have mobility 
disabilities. The indispensable tools should be freely 
available. If a government funded interpreter service 
is an economic impossibility, priority should be given 
on the basis of the financial needs of the client. Any 
disabled client of a Clinic or Legal Aid or of a pro 
bono system should be presumed to be in this priority 


category and entitled to an interpreter at no cost. 


The OLSRD should provide a referral service for the 
various kinds of interpreters required to assist clients 
with communications disabilities. In developing the 
interpreter service, the following matters should be 


considered: 


a) A Training Institute should be established in 
this province to train interpreters properly not only in 
basic skills for interpreting but also to provide the 
skills required to interpret in legal situations. There 
is a need for this specialized ability so that the 
terminologies traditionally used by the legal profession 


are understood by the interpreters. 20 


50. Supra note 23, chapter 9. 
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This institute would have a Certificate-granting 
authority which would indicate an adequate degree of 
proficiency on the part of the interpreter. Ideally, 
only qualified interpreters should be used by lawyers, 
legal advocates or)the courts-eiiteds unfair towelients 
in communicating with a legal representative or in a 
courtroom, to be dependent on a person inadequate to the 


task of interpreting to and for then. 


Many interpreters already exist in Ontario and have 
regularly and generously interpreted for disabled 
persons. Only a handful are technically qualified as 
legal translators, These volunteers with years of 
experience should be entitled to attempt the examination 
formcertiticatlongwilthoutsahavime, torattendmtne seul 
legal, interpreters course. i Given thet absencemot 
certified interpreters andjof anjiinstitute in) Ontario: 
these people will continue to be relied upon. Ideally, 
however, there should be a network of specially trained 


and qualified interpreters who are paid professionals. 


b) “The. dinitemp retensrshowld sbemr eit aitinedmon sa 
contract basis much as the legal advocate will be. They 
should be and feel that they are independent of govern- 


ment. 


3 

c) The interpreter should be contacted as soon as 

the first interview with a lawyer or legal advocate has 
been arranged. Legal Aid and the Clinics should ensure 
the provision of a interpreter when setting up inter- 
views. Police departments should also call the OLSRD 
before attempting to communicate with an accused who has 
aq communicattvion disability. “or this “reason , an 
emergency 24 hour interpreter referral service should be 


available. 


The interpreter should be present during every 
interview with the lawyer, advocate or police and at all 


times during negotiations or court proceedings at which 


the client is present. 


d) Upgrading courses for interpreters should be 
avaltbable “through tthe (iraining inserture, "1t is ex- 
tremely important that objectively acceptable standards 


of interpreting are not only introduced, but maintained. 


e) Guidelines should be developed on what consti- 
tutes proper professional execution of an interpreter's 


duties.51 Such a code of ethics should make it clear 





51. Gardner, The Legal Implications of Professional 
Sign Language Interpreting (National Center for Law 
Sa the Boat WashinetonyeD.G.,, 1982)" 
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for example, that an interpreter should not interpret 
for more than one party in a transaction or proceeding. 
Moreover, the test of a qualified interpreter's 
effectiveness should be whether the client himself or 
herself is satisfied that the views are being properly 
communicated. Two interpreters should be available for 
lengthy testimony in order to provide a quality check on 


the interpretation and to provide periodic relief. 


f) Communications between an interpreter and a 
client. shouldbe pyoivai lepedimien™ comd@creds ana 


solicitor-client context.94 The interpreter should be 


52. Several American states have laws recognizing the 
privileged Wature of chient=-interprecter 
communications. See, for example: 

Kentuck Rev. Stat. §$304.064 (Supp.- 19/62" New 
Hampshire ae8 os 6 707, Ci: 4952 eh BA ACs For: 
Tennessee Code Ann. §24-108: and Virginia Code Ann. 
§221-S60 throughs 2. b-569,/ e811 952-1642 SSs0 b= 40044] 
and §63.1-85.4 
Also, ,see Touhey v. Duckett, 19 Crim. L. Rptr. 2483 
COU. Cha wANn eG sArunde | «Count y oer... hwo) 
summarized in Dubow, Supra. note 23, at p. 127: 
"A Maryland circuit court ruled that interpreters 
could not be ordered to disclose statements that 
a deaf suspect made to his attorney. An inter- 
preter with legal-specialist certification was 
subpoenaed to testify before a grand jury about a 
jailhouse interview between a deaf defendant, his 
attorney, and the defendant's relatives. The 
judge stated: 'When both attorney and client 
depend on the use of an interpreter for communi- 
cating to one another, the interpreter serves as 
a vital linking in the bond of the attorney- 
client relationship.' The judge also stated that 
the presence of close relatives at such inter- 
views may be helpful in aiding the accuracy of 
the communication, thereby ‘enabling the attorney 
to provide meaningful assistance to his client.' 


A; 
be protected from being compelled to give evidence as to 
what was said by the client in the interpretation of 
communications between the client and the lawyer or as 


part of legal proceedings. 23 


The advantage of a core of interpreters throughout 
Ontario is undeniable. To date, much of this kind of 
interpreting has been done by family and friends. 
However well-meaning these people may be in interpreting 
for their disabled relatives or friends, they violate by 
their closeness the client's right to privacy in 
discussions with lawyers. There may be the problem too 
that the interpreting relative will consciously or 
unconsciously transmit his own emphasis rather than 
bhosewor “thesciient: hiearcrlekentweS eure? lit wet Sct O 
objective, qualified, and independent interpreters who 
can be relied upon to protect the privacy and integrity 


of the solicitor-client relationship. 


Legal Information, Research and Education 


It is the ultimate goal of ARCH that legal services 


for the handicapped will become so thoroughly integrated 


33. Supra. Note 5l.. 
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with the mainstream of the profession, that ARCH's only 
eventual role will be as the major legal research and 
information centre tor the handicapped in Ontario. 
Until that happens, there si an urgent need to provide 
this education and research service. A branch of the 
OLSRD could ideally fulfil this function in conjunction 


with ARCH until ARCH is ready to take over the area. 


Py its “edtcative capacity, in. addituronmsto 
collecting and distributing information, the OLSRD could 
be extremely useful in the training of the various 
professionals, including lawyers, legal advocates, and 
interpreters, who are involved in delivering legal 


services to the disabled. 


It is impossible to discuss the delivery of legal 
services without discussing the primary responsibility 
to instruct members of the public about the laws that 
atfect them, and their legal rights. This means for 
most people, the wide distribution of information about 


the law in language which is understandable. 


Information about the law, government services, 
lawyers, legal systems, and legal services must be 
widely disseminated to members of the disabled 


community. The materials should be prepared in each 


Vig 
case in consultation with the disabled themselves to be 
sure that the material as prepared is understandable to 
that particular group. Since these services are being 
designed for their benefit, they should be designed with 
their advice. The material should also be aimed at 
family members, who often constitute a disabled person's 


first resource in coping with his or her disability. 


Organizations like the Canadian Law Information 
CouncL = (CLIC) >) Ganadian Legal; Education: for Ontario 
(CLEO) and the Canadian Legal Advocacy, Information and 
Research of the Disabled (CLAIR) could also be enlisted 
because of their extensive and unique expertise to 
assist in the preparation and distribution of the 


material. 


The educational process has a number of stages. 
First, people must know that they have a problem. 
Second, they have to know that the problem is legal in 
Mature. Third, they have to know whether more 
information is required about the problem. Fourth, they 


should know where that information can be obtained. 


Generally, methods of informing disabled people of 
the law could include closed-captioned television 


programmes, enhanced central government phone number 
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services with TDD components, or information circulars 
distributed with government cheques or information. 
Cable television companies could emulate a Saskatoon 
legal phone-in program where TDD's and captioning were 
used to produce a television programme on the legal 
needs of the deaf. Consumer groups could also be relied 


upon to share the information among members. 


The Ministry of the Attorney General should have a 
TDD accessible inquiry number. Pamphlets about the law, 
as well as major statutes should be produced on 
cassettes34 and in large print formats. Government has 


an obligation to take the lead in the provision of legal 


intormation. 


The importance of this information being available 
to all disabled persons cannot be over-estimated. It is 
not a luxury to know what the law is and what one's 
G“iohts.are.! bt ismecessary to fwlhlbrand vettective 
participation in the community. People have a right to 
know what is expected of them and what they can expect 
from others. Without this information, there is only 


partial integration, an intolerable condition for any 


ms to The Ontario Human Rights Code and the federal 


1g 
member _ of the public who is willing to be a full 


Participant. 


Mental Capacity Assessments and Representing a Mentally 
Disabled Client 


There should be a presumption of capacity to 
instruct counsel on the part of everyone in Ontario. 
The fact that a person has been found incapable or 
incompetent for other purposes, such as the ability to 
manage financial affairs, need not mean that the person 
is unable to advise counsel. The essence of instructing 
counsel lies in the client's ability to understand the 
nature ot instructions given and the implications of the 
advice received. The fact that a person is a patient, 
whether. VO)uUn Gacy Or involuiteai ys os nevawhos pita (or 
institution should not in itself deprive that individual 
of the right to have a lawyer follow his or her wishes. 
Nor should lawyers be, or face the prospect of being, 
penalized in «costs af they iinegood faith tthought’ their 


clients were able adequately to give and receive 


instructions. 


At the same time, it would be irresponsible to 
Suggest that a lawyer follow instructions in every case 


it he or she reels. thatethevclLventedoes motbeunderstand 


120 
the transaction or proceeding. An independent system 
should therefore be set up through the OLSRD whereby a 
lawyer who feels that a client lacks capacity to 
instruct can have that client assessed. The OLSRD would 
have an approved list of qualified behavioural 
scientists who would be available to advise the lawyer 
as to the client's capacity. Those assessors who are 
not paid by OHIP would be compensated out of the OLSRD 


budget. 


The advantages of this system are its objectivity 
and independence, its attempt to avoid depriving people 
of their right to effective representation when they may 
appear to require guardianship rather than a direct 
relationship with a lawyer, and the fact that it does 
not force lawyers to make behavioural judgments they are 


untrained to make. 


Its disadvantages are its intrusiveness and 
perceived invasion of a clients privacy, its potential 
expense, and its reliance on what could be the arbitrary 


judgements of behavioural scientists. 


On balance, however, the intrusiveness is 
outweighed by the prospect of an effective relationship 


with a lawyer, the expense by the potential expense of 
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unnecessary guardianships, and the arbitrariness of 
Scientists: bysthewposeibilprey tof at least “equal 


arbitrariness on the part of lawyers. 


Where the assessment indicates an inability to 
instruct counsel, a guardian should be appointed through 
the OLSRD for the limited purpose of the proposed legal 
transaction or procedure. Where the assessment confirms 
the presumption of capacity, the lawyer should follow 
and advocate the clients wishes as he or she would for 


any other client. 


There should be certain fundamentally important 
circumstances under which the presumption of capacity 
should exist in any event. These are cases when the 
liberty of the individual is at stake. In each of these 
cases, lawyers should be automatically provided through 
the OLSRD if the client cannot otherwise find counsel. 


These circumstances include: 


a) In any proceedings for release from confine- 
ment, such as those before the Advisory or Regional 


Review Boards, or habeus corpus proceedings. 


22 
b) In any proceedings to determine the person's 


competency, under the Mental Incompetency Act.99 


ec), “Fitness to stand trial” hearings in ‘criminal 


proceedings. 


These, cunctionsy should tbesmcarmimbedioineseoy 
independent lawyers selected through the OLSRD from the 
List of The Specialized Bar rather than through the 
Public Irustee.or ithe Official :Guardian svotftice the 
two agencies traditionally associated with representing 


the interests of the mentally disabled. 


Where a patient is found to be mentally incompetent 
in a psychiatric hospital, the Public Trustee is auto-= 
matically brought in and a presumption of incompetency 


attaches for all purposes. 


I heard much from the various groups about the role 
of the Public Trustee. They strenously objected to the 
automatic involvement of the Public Trustee. They felt 
that this deprived the patient of his or her right to 


private and independent legal representation. Moreover, 


Jo soe BRy Ss. OUGr st OSU) ena 264. 
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because the Public Trustee acts without benefit of a 
guardian or next-friend, those members of the family who 
up until the point of admission may have been most 
closely involved with the patient are brought into the 
decision-making process only at the discretion of the 


Public Trustee. 


I am sympathetic to the suggestion that there 
should not be an automatic call on the services of the 
Public Trustee where a finding of incompetency has been 
made in a psychiatric hospital. But there is also no 
doubt in my mind that on admission, legal services 
should be made available whether or not a finding of 
incompetency has been made, optimally through the OLSRD. 
The various rights should be made known to the patient 
on or as soon after admission as possible. The 
information, or the fact of its availability, should be 
made known as soon as possible so that the client will 
be able to consider issues such as consenting to 
treatment or proceedings to review involuntary 
commitment, before they become unalterable. Legal 
services should be brought in through the OLSRD's legal 


advocacy network. 


Tr the paei.ent: "16 in a=pubplie hospital, then in 


OTita ron at ipre sen test ite) UDI Col mit 6 be e681 550 ui) Ost 
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automatically brought in. Rather, an application can be 


made by a member of the family under the Mental 


guardian. This only applies if the patient is admitted 
to (thes psychtatricywing ofa public: hospreat, ana 
appears to have no application at all if the patient is 
in any “other “institution whieh "is noe spectincaleny 


designated as providing psychiatric services. 


There is thus a proliferation of alternatives each 
of which is uncertain and in need of clarification. 
These are regulated by diffuse and inconsistent statute 
lLawsiwhitch= result an “unjwstri laply dittienenc 
consequences depending on where or whether the mentally 


disabled person is hospitalized. 


There is nothing about these inconsistencies which 
can be logically supported. There is no reason why the 
Public Trustee should be involved in’ one kind’ of 
situation and not the other, and why some families 
should be able to represent and participate in the legal 
care of the mentally disabled patient while others 


cannot. Although this report is not mandated to look 


265° «Ibid. 
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into the question of substantive law, I think it is 
important to understand that the process cannot operate 
smoothly without some clear statutory base. All 
legislation dealing with the mentally disabled should be 
synthesized and clarified so that the rights flow from 
the fact of the disability, and not from the geographic 
or institutional location of the disabled patient. I 
believe it would be useful to have an independent review 
of the mandate of the Public Trustee with a view to 


rationalizing and modernizing his role.9/ 


It is also unclear what role the Official Guardian 
is expected to play in representing the mentally dis- 
abled.o0 “the Official Guardian. expressed to mea 
willingness to act for persons in court cases who were 
disabled, and the Public Trustee as well expressed an 
interest in expanding his role in order to act as 
guardian of the person. At present, the Public Trustee 
acts principally as financial manager for a patient 
found to be mentally incompetent, whereas the Official 


Guardian deals, if at all, with those cases where other 


57. I also believe it would be useful for the Ontario 
Government s Interministerial Committee on 
Guardianship to resume its deliberations. 

58. This is not resolved in the new Courts. of Justice 
Act, nor in the late Walter B. Williston's report 
Onwthe Rulles “of, Practice, 
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rights of the disabled are involved. But it is very 
clear that much confusion. exists “as tovrobessand 
responsibilities and, again, this should be resolved, 
ideally through the replacement of these services by the 
coordinating efforts of the newly created OLSRD. The 
right to counsel should be automatic for anyone who is 
by virtue of physical or mental disability hospitalized 
or institutionalized and cannot otherwise easily get a 
lawyer. If necessary, recovery of costs can be made 
after hospitalization has ceased, on a statutory 
formula, but these are questions which should not get in 
the way of the client's access to a lawyer while he or 
she is in a position of being unable independently to 


seek the benefit of counsel. 


The purpose of the whole system when a mentally 
disabled client receives or is about to receive medical 
treatment or hospitalization, should be to maintain the 
balance which exists between the client's right to be 
treated, the medical protession's duty to treat, the 
public's right to be protected and the patient's right 
to an independent voice and to be integrated into the 
community. No doubt with the Canadian Charter of Rights 


and Freedoms,29 and the development otf a jurisprudence 


59. The Constitution Act 1982, c. 11 (U.K.), Schedule 
Bs 
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of rights, this balance will be questioned, tested, 
stretched, defined, and judicially analyzed. But it is 
very important that each of the professions involved in 
providing services to the mentally disabled understand 


the role the other must play. 


The procedures used before Hospital Review Boards 
and before the Advisory Review Board, in which these 
boavdseciadim sthate confidentiality xcitrecordsydas 
necessary to protect the integrity of the. system, of 
medical treatment and of the safety of the patient, 
interfere substantially and critically with the lawyer's 
right effectively to represent a client. Without 
knowing what case has to be met, it is hollow to 
represent to the patient that he or she is getting a 
fair and open hearing. Due process in its fullest 
vigour should be rigorously applied, and the Statutory 


Powers Procedure Act®0 made applicable. 


In the Report of the Royal Commission ot, Engu iey: 


into the Confidentiality of Health Records in Ontario, 6! 


OUTS ako Oe 190 wca4o4. VellCe shee Lest On Gomy seduce 
Advisory Review Board. (Unreported). Ontario 
Divisional Court. Released June 24, 1983. 


61. Report of the Royal Commission into the Confi- 
dentiality of Health Records in Ontario (The Krever 
<n 
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Mr. Justice Krever recommended that the Mental Health 
Act be amended to express the rule that, for the purpose 
of a hearing before.the Advisory Review Board, the 
patient or his or her counsel has a right to inspect the 
patient's clinical record. Where the administrator of 
the psychiatric faciirty tects thae  therparredted 
treatment or health, or the health or safety of another, 
would be adversely affected by access to the clinical 
record, that issue should be decided by the Chairman of 
the Advisory Review Board, whose decision would be 


subject to review by the Divisional Court. 


The Krever Report also recommended that legislation 
be enacted to express the rule that an individual has 
the right to obtain copies of any health information of 
which he or she is the subject. It was suggested that a 
Health Commission be appointed to receive and decide on 
application from healthcare providers for exemptions 
from this requirement, and from individuals seeking to 
have his or her health information corrected. In 
addition, legislation permitting disclostre of all 
health information pursuant to a patient's authorization 
should be enacted, and authorization should follow a 


prescribed form. 


1429 
I fully endorse all of the above recommendations 
trom the Krever Report, and recommend that they be 


adopted by the Ministry of Health on a priority basis. 


It will be necessary to educate the medical 
profession as well as members of the public that these 
rights are valuable and no less worthy of protection 
than are those of an accused in a criminal trial. We 
have long felt as a society that liberty is a supreme 
good, to be protected before all else, and this is 
certainly no less true for an individual who finds 
himself or herself hospitalized or institutionalized, 


than for an individual who faces the prospect of 


incarceration. 


These are two professions which have separate 
missions, some of which are incongruous to each other, 
and some of which are easily reconciled. But unless 
there is some understanding of the respective importance 
in roles that each must play, each can potentially 
interfere with the right of the patient/client to have 


full access to the other. 
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Monitoring and Enforcement 


There should be some effective way established of 
monitoring the effectiveness of the legal representation 
to ensure that the services are not provided inade- 
quately. In earlier projects in the United States and 
in British Columbia, there have been serious problems 
with staff morale and "burn-out".62 These should be 
anticipated and prevented before they set in. This is a 
highly demanding form ot legal representation, and care 
should be taken that the effectiveness of all aspects of 
the representation is maintained at a consistently high 


level of expertise, availability, and quality. 


Reform 


Because it will be an on-going institution with a 
broad range of responsibilities, the OLSRD will be in an 
excellent position to learn of problems in the delivery 
of legal and related services to the disabled. These 
problems and deficiencies, once identified and confirm- 
ed, should be communicated to the appropriate Ministry 


for remedial action. It may involve information on 


62. Supra. note 47. 
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inadequacies in the accessibility of some courthouses, 
abuses in a health care facility, or inconsistencies in 
legislation. I see this as an ancillary rather than a 
major function of the OLSRD, particularly since there 
already exist a number of advisory groups to government 
in this area. On the other hand, the OLSRD should have 
the right, where these matters come to its attention, to 
pursue them in the same way as would any other 


knowledgeable group. 
Location 


Access to the OLSRD should not be determined on the 
basis of financial need. It should be considered a 
service to all members of the public who are themselves 
disabled or who provide legal and related services to 
theme thas includes shawyers apolice: government 
personnel, institutions, detention centres, hospitals or 
family members. It is essentially a coordinating agency 
whose responsibility it is to ensure for disabled 
clients equality of access to equally effective legal 


representation all across Ontario. 


To do this tor regions outside Toronto will require 
the ability to make referrals to available qualified 


personnel in these various areas. Arrangements will 


iby 
have to be made for the use of accessible office space 
throughout the province, but this could be done on a 
shared basis with other offices or agencies. It should 
not be necessary to have full-time staff anywhere but in 
Toronto. Calls from around the province should be made 
either via local Legal Aid offices: or directly to tie 


OLSRD:on WATTS (toll-free) telephone lines. 


Conclusion 


The advantage of a structure such as the OLSRD is 
that it will help to ensure that disabled people will 
have access to the same quality of legal services as is 
generally available to others in Ontario. As a 
coordinating body, the jOLSORDowili facili tater thes 
process by helping to arrange the contacts, by providing 
whatever additional personnel or technical assistance is 
necessary to make the legal representation effective, 
and by monitoring both the demand for and supply of 


services. 


And by relying primarily on the services of lawyers 
in each community, either through Legal Aid or privately 
retained lawyers, the segregation of legal services is 
avoided. Lawyers across the province will be encouraged 


to develop the skill and information required to 


18 


represent disabled clients so that legal services for 


the disabled will be integrated. In this way, the OLSRD 


can help make the right of equal access to effective 


legal services a reality. 
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CHAPTER VIII 


MISCELLANEOUS ISSUES 


Throughout this report, I have made recommendations 
concerning changes which could be made in the adminis- 
tration of public legal services in Ontario, the role of 
the legal profession and the Law Society, and recommen- 
dations for changes in the way in which lawyers are 
trained. However, during the course of the consultation 
process, a number of other subjects were discussed in 
relation to access to legal services by the disabled. 


To a great extent, these represent separate and discrete 


ECOpics. 


Public. Interest Litigation 


As I have mentioned at various points in this 


Report, I believe that the new Canadian Charter of 


Rights and Freedoms®3 has potentially a very significant 
role to play in advancing the rights of the handicapped 


and disabled in Canada. Our courts will be called upon, 


63%. “The Constitution Acte 1902. es) “Uh. ee cn edniTe 
Bs 
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Over the coming years, to determine the validity of 
competing claims to equality and independence, and to 
weigh them against what limits prescribed by law are 
reasonably and demonstrably justified in a free and 
democratic society. The litigation experience in the 
United States involving the rights of the handicapped 
has been most revealing. It was only when substantive 
rights were coupled with effective legal procedures that 
significant progress was made in the courts. In 
particular, the rights guaranteed by Section 504 of 
Pit lemomoretneshehabiilutationeAccwot 91.97 342 whitch ohas 
been the cornerstone of attempts to use the court system 
to advance the interests of the handicapped, have been 
Nostweffectively mobilized jthroughiclass: ‘action 
procedures. 64 Class actions are court cases where a 
large number of people are equally affected by a 
particular problem or situation, and band together for 
the purpose of bringing a legal claim. The case is 
actually brought by a class representative on behalf of 
a group of persons with common interests. However, the 
litigation is peonductedsonsbehaliwotvallepersons 
affected. A successful outcome for one will thus be 


shared by all. 


64. Supra. note 26. 
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In Canada, with the exception of Quebec, >) there 

are not effective class action remedies. The Ontario 
Law Reform Commission®® has recently recommended that 
Ontario should have effective class action statutes, 
incorporating sufficient safeguards to ensure that there 
are no unrealistic burdens on the court systems, in the 
legal profession, or on the parties. I have no wish to 
comment on the specifics of the Law Reform Commission's 
recommendations, but would simply point out that the 
reform of class action procedures will be vitally 
important to the handicapped, particularly insofar as 
litigation under the Charter of Rights and Freedoms is 
concerned. In addition, Legal Aid will be called upon 
to make more generous allowances for Groups Certificates 
under the Legal Aid Act, so that class actions and 


groups actions can be launched.6/ 


Abuse of Institutionalized Persons 


We have no way of knowing the extent to which abuse 
oto residents in. hearth Gare’ instreutions such 2s 


extended care facilities, nursing homes, psychiatric or 


65. “Lot -survle recourse col lectif.:5 0.519 7oec.o< 
66. Supra. note 29. 
Sf. “Supra. note’ 332; Pt, pp... 992-101. 
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regular hospitals or homes for elderly residents occurs. 
However, many of those who met with me in my consulta- 
tation meetings expressed serious concern about these 
situations.68 The issue is not how often abuse occurs 
but how best to protect those disabled persons from even 
a single incident. Abuse, regardless of how infrequent- 
ivi OCCULG Go lsslal Simiicirent ly inportant"issue that 
government should consider imposing upon the staff of 
such institutions a mandatory duty to report abuse to 
the relevant authorities, coupled with a protection 
against recrimination or disciplinary measures for those 
who make such reports. ie ad ahvtial Orie elie sironlid ape 
provided by statute that the institutions mentioned 
above permit entry onto the premises by any advocate, 


lawyer or tamily member wishing access to a patient. 


68. Also see: Legislature of Ontario Debates. Official 
Report (Hansard). 2nd Session, Thirty-Second 
Parliament. Standing Committee on Social Develop- 


ment. November 30, 1982; December 1, 1982; December 
Zea lI edantiary eZee aloo. eGloronto,” Untarlo). 
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Tax Deductions 


a) Structural Renovations 


While structural alterations to commercial build- 
ings made in order to remove architectural barriers are 
tax deductible as business expenses, such alterations, 
when made by a private individual, are classified as 
medical expenses and offset against three percent of 
that individual's gross income. Since these alterations 
are directly related to an individual's disability, and 
Since access to services begin with the removal of 
architectural barriers, they should be encouraged by 
allowing as deductions all expenses incurred altering 


buildings so as to make them accessible. 


b) Mechanical Aids 


Access to information is an important aspect of 
access to the law. A disabled individual will incur 
greater costs in gaining access to information because 
of his or her need to rély on special technologies such 
as braille, large print, cassettes or other means of 


electronic communication. The Income Tax Act®9 should 


69, shwoecs 19705 Corl e ) Cag amendea), 
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assist the disabled in bearing the burden of these extra 
costs. A disabled individual should be able to deduct 
the full cost of goods and services directly attribut- 


able to his or her disability. 


Educating Lawyers and Law Students 


The Law Society, Bar Admission Course and 
Continuing Legal Education should place a greater 
emphasis on the law of the disadvantaged in general, and 
on the rights and needs of the disabled in particular. 
Wherever possible, the handicapped themselves should be 
involved in the structuring and conducting of programs 
aimed at sensitizing the legal profession, including the 
judiciary,/0 to the issues and problems faced by that 


segment of the population. 


Discusis ion of, the) problems rmelating *to Yan 
individuals, capaciityctosinstruct counsel®should. be 


included in the Law Society's Professional Conduct 


Handbook. Furthermore, Commentary 4 to Rule 14 of the 


70. A model program in this respect has been mounted by 
the training institute for judges in California 
with the assistance of the Disability Rights 
Education and Defence Fund, Inc. 
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Code of Professional Conduct should list handicap or 


disability as a proscribed head of discrimination. 


Law school administrators and those conducting the 
Bar Admission Course should seek to ensure that they are 
equipped to deal with the unique problems and needs of 
their studentis: andj prospectivers tudemesmwitc ma we 
disabled. This includes ensuring that the building is 
physically accessible and that course materials and 


examinations are available in an accessible format. 
TDD (Telecommunication Device for the Deaf) 


The Ministry of the Attorney General serves as a 
major provider of legal information, not only through 
its publications, but through its responses to inquiries 
from individual members of the public. In order that 
the hearing and speaking impaired can have equal access 
to the Ministry of the Attorney General, a TDD should be 


installed in the Ministry's main office. 


The installation of TDD's in major police head- 
quarters would enable those with hearing and speaking 
impairments to communicate with law enforcement 
agencies. In addition, the public at large benefits 


from the ability of all segments of the population to 
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contact the police by telephone. The Metropolitan 
Fes Ono sbotnceslorncewmisy Loreexanp lay currently 


accessible by TDD. 


Client's Capacity and Costs 


At present, a lawyer in a court proceeding is 
Hraple  bOnmeostisurts husmoxr thers client i its, found not “to 
have the capacity to give instructions. This serves as 
a disincentive, and may operate to the detriment of an 
individual who is in need of representation. A lawyer 
who acted bona fide and in the reasonable belief that 
the client had the capacity to give instructions should 
not be penalized by being held personally liable for 


COStS Uiptt iis round that this belver was incorrect. 


Mental Incompetency 


Them provistonswoL the Mentaleincompetency Rei 
need to be revised and reformed in light of current 
knowledge of the causes and incidents of mental 
disability, and current interpretations of due process. 


SiciciiMOlcmy wes ROLL icaticntamwelncompelency ACUI in 


Tee aR 5s Ont O Re C.te 04, 
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particular need to be re-examined to define more clearly 
the rights of the alleged mentally incompetent person, 
including rights to due process and right to counsel, 
the scope of the trial and the extent to which the court 
is permitted or required to consider expert testimony, 
and: Othe ‘tole of ‘the wPubbre a nustec in tie senewec 
process. As part of the general review of the mandate 
of the Public Trustee which I earlier recommended, there 
should also be an examination of the Mental Incompetency 
Act, taking into account the,jurisprudence  that= tas 
developed in interpreting thesAct; over \theryearce. 
developments in other jurisdictions such as Alberta, /2 
and the need to expand committeeship beyond purely 
estate matters and deal with the non-monetary needs of 


the mental incompetent. 


Funding 


I am keenly aware that many of the recommendations 
contained in this report will require additional 
funding. However, I believe that the needs of the 
handicapped and disabled cannot be overlooked in a 


society which has a formal commitment to equality before 


72. Dependent Adults Act} "RS A.w1980; -ciD-325 
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the law and to the equal protection of the law. In the 
setting of government budgets and priorities, the need 
to set aside special funds, both capital and continuing, 


should be recognized. 


While I do not wish to make detailed recommenda- 
tions concerning the obtaining of resources necessary to 
implement the recommendations in this report, I would 
make two suggestions. Firstly, that the Provincial 
jurisdictional responsibility for the administration of 
justice should not make us overlook the fact that many 
of the areas of the law most directly affecting the 
handicapped fall under Federal jurisdiction. I believe, 
therefore, that discussions should be inaugurated with 
the Government of Canada to have appropriate cost- 
sharing mechanisms in place, either under the Canada 
Assistance Plan or through one of the other assistance 
programs tor providing services to the handicapped, to 
ensure that an appropriate level of funding is available 
to promote equal access to legal services for the 


handicapped. 


Secondly, I believe that the Provincial Government 
should explore the possibility of using the accumulated 
surplus sof funds, beld™@by the Public Trustee to fund 


services that would provide legal assistance to the 


144 
handicapped and disabled. be is “analogous “to rehe 
"cy-preg" principle of tthe aw tot triste tha Getunds 
built up from the protits of the estates of the disabled 
should be used to further the interests of the disabled 
as a class. Authority for the allocation of these funds 
exists under Section 9(5) of the Public Trustee Act./3 
The government might also consider amending Section 9(5) 
to provide specifically that the accumulated surplus be 
used for special programs for the disabled rather than 


reverting to the consolidated revenue fund. 


735 OSB CSSOSRIORON esta 22, 
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SUMMARY OF RECOMMENDATIONS 


The principle of a right to equal access to legal 
services for the handicapped and disabled should 
guide and inform all future developments of 


legislation or programs for their benefit. 


Because access to legal services is critically 
important to the goals of equality, independence 
and normalization sought by the handicapped, there 
should be a major effort on the part of Government, 
society, and the legal profession to provide an 


effective level of legal services. 


Law schools should develop special courses dealing 
with the legal needs of the handicapped and 


disabled. 


Law schools should integrate problems and 
situations involving the legal needs of the handi- 
capped into other courses, such as Constitutional 


Law, Criminal Law or Family Law. 
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The Bar Admission Course should contain mandatory 
instruction on those aspects of the solicitor- 
client relationship with which a lawyer acting for 


a disabled chient will have tobe fanitiar. 


Continuing Legal Education courses should offer 
instruction on acting for clients who have mental 


or physical disabilities. 


To make court facilities more accessible to those 
with mobility handicaps, those responsible for the 
architecture and design for court facilities should 
consult the handicapped, to develop satisfactory 


access standards. 


Additional study ought to take place into the 
coordination and interconnection of the Legal Aid 
and Community Clinic system for delivering legal 


services. 


There should be more exploration of alternative 
ways to have the legal profession contribute to the 
financing of Legal Aid, other than the 25% manda- 
tory contribution of those working on Legal Aid 
Certificates. Responsibility for this contribution 


ought to be more equitably distributed across the 


1. 


W228 
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profession, and not fall solely on the shoulders of 


those who take Legal Aid cases. 


There should be further exploration of additional 
ways of raising funds for public legal services, to 
ensure that consistently effective legal services 
will be available to every member of the public who 


requires them. 


The Legal Aid Financial Means Test should be amend- 
ed to allow, in the calculation of the net incomes 
of disabled applicants, deductions for those 
medical or other living expenses, whether regular 
Or occasional, which are reasonably necessary to 
the physical and mental welfare of the disabled 


applicant. 


To facilitate access by the handicapped to the 
Legal Aid application procedure, Legal Aid should 
designate at least one person in each community 
legal clinic as an Intake Officer for the purpose 
OLsprocessang applications: forlMLepal Aid 
Certiticates. The test should be conducted on the 
premises, and the Certificate issued if the 


handicapped applicant qualifies for Legal Aid. 


Va 


16. 
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All Legal Aid and Clinic offices should be equipped 
with any mechanical devices necessary to provide 
services to a disabled client, including appro- 
priate telephone equipment, access to interpreters 
and physically accessible entrances, offices, and 


other slacilities. 


Both the Legal Aid system and the Community Legal 
Clinics should have a more extensive and more 


widely known outreach program. 


Arrangements should be made so that Legal Aid 
applications can be taken over the telephone, for 


clients who have mobility handicaps. 


Clinics which are located close to psychiatric 
facilities should consider organizing outreach 


programs to reach this special client group. 


The Legal Aid Committee and the Clinical Funding 
Committee should establish a general policy that no 
Legal Aid or Clinic facility should be located in 
premises which are not or cannot be made fully 
accessible sin sentrances./ offices stands other 


faci litias. 
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A special one-time accessibility improvement 
capital fund should be established for the purpose 
of subsidizing any renovations necessary to make 


Clinics and Legal Aid Offices fully accessible. 


Lawyers acting for handicapped clients under Legal 
Aid Certificates should not have arbitrary limits 
on the number of consultation hours, provided that 
they appear to be acting professionally and 


reasonably in the circumstances. 


Legal Aid tariffs and the salaries of Clinic 
lawyers should be raised significantly to recognize 
both the importance of the lawyer's contribution 
and the reality of the expense of practising law in 


Ontario. 


Special allowances should be made in the Legal Aid 
disbursement budgets for special medical reports 
and other services required for handicapped 


clients. 


There should be a separate fund provided for Legal 
Aid disbursements, with clearer guidelines as to 
what are appropriate disbursements when handicapped 


clients are involved. 


23% 
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The allocation of funds to the Community Legal 
Clinics should be increased so that the clinics can 
achieve a permanent level of consistency and 


effectiveness of legal services. 


A special fund should be established, under the 
administration of the Clinical Funding Committee of 
the Law Society, to allow community Clinics who so 
wish to hire lawyers and legal advocates to meet 
the needs of disabled clients. Any Clinic which 
wished to avail itself of this fund for the purpose 
of training existing legal staff or hiring new 
staff would be able to make an application to this 


Pura: 


The decision whether to develop the special 
capability to handle services for handicapped or 
disabled clients should be left with the Board of 
the Community Legal Clinics, so as not to interfere 


with their independence or autonomy. 


Lists of panels of lawyers willing to act on Legal 
Aid Certificates should include an indication 
whether the “lawyer's of fice*dis “physically 
accessible, or whether there is special equipment 


for telecommunication with the deaf. 


Ze 
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Legal Aid should compile an additional specialist 
panel of those lawyers who have special training to 
act for handicapped clients or have specialized 


knowledge in the law of the handicapped. 


Interested members of the legal profession should 
learn about communication with disabled clients, 
the lawyer's special responsibilities towards 
disabled clients and be familiar with the social 
service and administrative background to the 
client's problem. Lawyers who have taken such 
Valo Dicers Ol LdelormaaespeclLalbized barn of 
individuals able and willing to act for disabled 
clients. These lawyers should be listed according 
to speciality and geographic location. The list 
Should show which areas of law the lawyer had 
specialized in; whether the lawyer's offices were 
physically accessible; whether the lawyer had a 
special telecommunication device for the deaf; 
whether the lawyer was willing to see clients in a 
residential or institutional setting; and whether 
the lawyer had experience or skill in dealing with 


mentally disabled clients. 


29 
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To qualify for inclusion on this list, the lawyer 
will have had to have attended special educational 
courses, or have a degree of experience deemed 


appropriate by the Law Society. 


Training for the specialized bar should be done in 


consultation with the disabled. 


A list of specialized lawyers should be established 
and maintained by the Law Society and the OLSRD 


(see Recommendation #37). 


The Law Society should circulate the guidelines for 
qualification to members of the legal profession; 
individual members could then apply for inclusion 


on the list as and when they felt they qualified. 


In the event of a dispute over qualifications, a 
committee consisting of a representative from each 
of the Law Society, the Clinics, Ontario Legal Aid 
Plan, and the Canadian Bar Association (Ontario 


Branch), should determine the issue. 


The compiled list should be made available in 
Ontario as a reference book to the public and to 


the profession. 


35. 


36. 


or 
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39. 
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The Law Society and various affected groups should 
consider ways that pro bono legal services can be 
promoted and enhanced in Ontario. Any system which 
is established should have a regular monitoring 
aspect to guarantee that there is consistency in 
the quality and effectiveness of legal representa- 


tions 


Any list of qualified lawyers who volunteer for pro 
bono work should be available to «all Legal Aid 
Directors and offices, all Legal Clinics, and to 


any lawyer in Ontario. 


There should be a new office called the Office of 
Legal Services and Resources for the Disabled, 
established to provide a coordinating structure for 
the delivery of legal services in Ontario to the 


disabled. 


The OLSRD will be able to arrange for the provision 
of necessary support services for the delivery of 


legal services. 


The OLSRD should be a statutory body, in order to 
better protect its existence. It should make an 


annual report, presented to the Legislature by the 


40. 


At 
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responsible Minister, who I recommend should be the 


Attorney General. 


Funding for the OLSRD should come from a number of 
involved Ministries including the Ministry of 
Health, the Ministry of Community and Social 
Services, the Ministry of the Attorney General, and 
because of the nature of the service, from the 


Government of Canada, on a cost-shared basis. 


To preserve its independence in fact and in 
appearance, the OLSRD should be accountable to a 
board. ocfimdivectors: cons 1st tiie Marpredivero oe 
individuals who are themsevles disabled or 


representatives of organiztions for the disabled. 


The OLSRD* should be directed ‘by am Executive 
Director who would report to the board. Under the 
Executive Director would be two persons; one 
responsible for the needs for the physically 
disabled, and the other responsible for those of 


the mentally disabled. 


The OLSRD should be responsible for the adminis- 
tration of all services directly provided by the 


Office, and for the coordination of other services. 


44, 
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A program of legal advocates under the aegis of the 
OLSRD should be established to visit on a regular 
and accessible basis individuals in extended care 
facilities, hospitals, institutions, nursing homes, 
home for elderly residents, or even private homes 
where such assistance is required or requested. 
The advocates' right of access should be protected 
by statute or regulation to prevent the possibility 
that a hostile facility would try to keep the 


advocate off the premises. 


The advocate's role should be to act as a contact 
between an individual disabled client and a range 


of professional services, including legal services. 


Legislation should provide that communications or 
disclosures between advocate and a resident or 
patient should be privileged, as should be the 
information that the advocate gleans from patient 
records. The advocate should have free and 
uninterrupted access to the facilities's records, 


with the consent of the patient or resident. 


The advocate should be independent in appearance 
and fact; and should not be a permenent on-site 


employee of the facility. 


48. 


49. 
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Whenever an individual is committed to a facility, 
the administration of that facility should notify 
the Otfice of Legal Services and Resources for the 
Disabled, which will then contact a regional 
representative to send an advocate to speak to the 
patient. The family should also be notified upon 
the admission of a relative, of the existence of 
this Office. The advocate at the first meeting, 
should advise the resident or patient generally of 
the existence of the service, the rights generally 
of a patient, and the specific rights of a patient 
in’ alipsychilatnricrtacirlity 7 eli relevant. (rll ene 
patient wishes to pursue these rights, either as a 
result of that first interview or at some sub- 
Sequent point during the stay at the facility, the 
advocate should enlist through the OLSRD office the 
services of a lawyer to take appropriate legal 


action or give legal advice. 


The advocate should be retained by the OLSRD on a 
contract basis in the same way that Adult 
Protective Service Workers are now hired. In each 
part of the Province, there should be lists of 
appropriate persons with a concentration in those 
areas where there are hospitals, extended care 


facilities, psychiatric institutions or homes for 


OF 


Dilys 
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the elderly. The advocate should be extensively 
and continuously trained not only to be able to 
identify legal problems, but to be able to 


communicate with disabled clients as well. 


The OLSRD should be able to arrange referrals, as 
well as initial interviews with lawyers. A special 
arrangement should be made with Legal Aid to permit 
a system of lawyer selection which would eliminate 
the necessity of attending at the local Legal Aid 
Oftice if this vis) toosgreatya hardship. on gir ithe 
local Legal Aid Office is inaccessible either 


physically, or in its communication system. 


One or both statf lawyers at the OLSRD should be 
designated by Legal Aid as Intake Officers for the 
purposes of processing applications for Certifi- 
cates. These lawyers would be available to provide 
information by phone to disabled clients who wish 
advice on whether there are legal aspects to their 
problems. In cases where a referral is required, 
these lawyers could then arrange an interview for 


the client with an appropriate lawyer. 


D268 
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The OLSRD should be physically accessible in every 
respect, with a complete range of communication 


devices. 


The facilities of the OLSRD should be available for 
use by appointment, by any lawyer who wishes to 
represent a disabled client, but whose office is 


inaccessible. 


Interpreters should be provided for clients who 
have communication disabilities. The expenses 
connected with these interpreters should be borne 
by the State. If the financial resources are not 
available to implement immediately such a service, 
priority should be given to clients on the basis of 


financial need. 


The OLSRD should provide a referral service for the 
various kinds of interpreters required to assist 


clients with communication disabilities. 


A Training Institute for interpreters should be 
established in Ontario to train interpreters 
properly and to provide the skills necessary to 


interpret in legal situations. 


5/8 
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The Institute would have a Certificate-granting 
authority, which would indicate an adequate degree 


of proficiency on the part of the interpreter. 


Those interpreters currently providing interpreter 
services in Ontario courts should be entitled to 
take the examination for certification without 
having to attend the full legal interpreter's 


course. 


Interpreters should be retained on a contract basis 


in the same way that legal advocates will be. 


The interpreter should be contacted as soon as the 
first interview with the lawyer or legal advocate 
has been arranged. Legal Aid and the Clinics 
should ensure the provision of an interpreter when 


setting up interviews. 


Police departments should be responsible for 
calling the OLSRD before attempting to communicate 
with an accused who has a communication disability. 
For this reason, an emergency 24-hour interpreter 
referral service should be available. The inter- 
preter should be present during every interview 


with the lawyer, advocate or police and at all 


62. 
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times negotations or court proceedings which the 


cijent. cls ‘entitledttovattend, 


Upgrading courses for interpreters should be 


available through the training institute. 


Guidelines should be issued and developed on what 
constitutes proper professional execution of an 
interpreter's duty. Such a code of ethics should 
make it clear that an interpreter should not 
interpret for more than one party in a transaction 
or proceeding. The basic test of a qualified 
interpreter's effectiveness should be whether the 
elient Jnimseltsonsherseltyasisatistredyithatatne 


views are being properly communicated. 


Two interpreters should be available for lengthy 
testimony in order to provide a quality check on 
the Ginterpnetationgs andmto provide Denmtodic 


relvet. 


Communications between an interpreter and a client 
should be privileged when conducted in a solicitor- 
client context. The interpreter should be pro- 
tected from being compelled to give evidence as to 


what was said by the client in the interpretation 
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of communications between the client and the lawyer 


Or as part of legal proceedings. 


The OLSRD should develop expertise in education and 
research in connection with the law of the handi- 
capped, until such time as the Advocacy Research 
Centre for the Handicapped is able to absorb full 


responsibility for these services. 


The OLSRD should explore ways of assisting consumer 
groups in the training of the various profession- 
als, including lawyers, legal advocates and 
interpreters, who are involved in delivering legal 


services to the disabled. 


More information about the law, Government 
services, lawyers, legal systems, and legal 
services should be prepared and widely disseminated 
to members of the disabled community. The material 
should be prepared in each case in consultation 
with the various disabled groups, to be sure that 
the material prepared is comprehensible to 
particular client groups. The material should also 
be aimed at family members, who often constitute a 
disabled person's first resource in coping with his 


Onehern «disability. 
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New ways of informing disabled people about the law 
should be explored, such as closed-captioned 
television programs, enhanced central Government 
phone number services with TDD components, or 
information circulars distributed with Government 


cheques or information. 


The Ministry of the Attorney General should have a 


TDD accessible inquiry number. 


Pamphlets about the law, as well as major statutes 
should be produced on cassettes and in large-print 
formats. Government has an obligation to take a 


lead in the provision of legal information. 


There should be a presumption of capacity to in- 
struct counsel on the part of everyone in Ontario. 

Determinations of incapacity or incompetence for 
other purposes may be relevant to the issue of 
capacity gto <instruct counsels «but vshould mot be 


determinative. 


An independent system should be set up through the 
OLSRD whereby a lawyer who teels that a client 
lacksicapacity) itominstruct tcamthaveythat ‘elient 


assessed. The OLSRD should have an approved list 
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of qualified behavioural scientists, who would be 
able to advise the lawyer as to the client's 
capacity. Those assessors who are not paid by the 
Ontario Hospital Insurance Program, should be 


compensated out of the OLSRD budget. 


Where the assessment indicates an inability to 
instruct counsel, a guardian should be able to be 
appointed through the OLSRD for the limited purpose 


of the proposed legal transaction or procedure. 


Where the assessment confirms the presumption of 
capacity, the lawyer's role should be to follow and 
advocate the client's wishes as it would be for any 


other client. 


There should be certain circumstances under which 
the presumption of capacity should exist in any 
event. For each of these situations, lawyers 
should automatically be provided through the OLSRD 
if the client cannot otherwise find counsel. These 
situations would include proceedings for release 
from confinement such as those before the Advisory 
Orn = Regwonalgkeviiews:bodnds, Sorghabews-= corpus 


proceedings; any proceedings that determine the 
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person's competency, under the Mental Incompetency 
Acts sand <Ci'timesis’ (uot is Cand! serials ‘heaping sin 


criminal proceedings. 


The function of representing an individual disabled 
client in these situations should be carried out by 
independent lawyers selected through the OLSRD from 
the specialized bar, rather than through the Public 


Trustee, or the Off teiale Guardian st Office: 


All legislation dealing with the mentally disabled 
should be synthesized and clarified, so that rights 
do not), vary according tothe seographi¢c or 


institutional location of the disabled patients. 


There should be an independent review of the 
mandate of the Public Trustee with a view to 


rationalizing and modernizing his role. 


The right to counsel should be automatic for anyone 
who is by virtue of mental or physical disability 


hospitalized or institutionalized. 


There should be additional due process safeguards 


built into the procedures before the Advisory and 
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Regional Review Boards. The Statutory Powers 


Procedure Act should be made applicable. 


The Government should proceed to implement, on a 


priority basis, the recommendations of the Report 


of the Royal Commission of Inquiry into the 


Comprdentvabbty0O mene alone coLrds® tn Oncarlo, 


particularly as they relate to psychiatric records. 


The OLSRD should monitor the effectiveness of the 
legal representation to ensure that the Services 
are being adequately provided, and that the 
effectiveness of all aspects of representation is 
maintained at a consistently high level of 


expertise, availability, and quality. 


Problems and deficiencies identified by the OLSRD 
should be communicated to the appropriate Ministry 


for remedial action. 


Access to the OLSRD should not be determined on the 
basis of financial need, but should rather be 
considered a service to all members of the public 
who are disabled or who provide legal and related 


services to them. 
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.The OLSRD should be located in Toronto, but should 


have the ability to make referrals to available 
qualified personnel in outlying regions or areas. 
Arrangements should be made for the use of 
accessible office space throughout the Province, on 
a shared basis with other offices or agencies. 
Toll-free telephone lines should be established 
throughout, the Province, to the OLSRD, or “contacts 
should be able to be processed by the local Legal 


Aid offices. 


The Attorney General should proceed to reform class 
action procedures in Ontario, based on the recon- 
mendations of the Ontario Law Reform Commission. 
An effective class action procedure would be most 
helpful in assisting groups of disabled persons to 
bring litigation to clarify their rights under the 


Canadian Charter of Rights and Freedoms, or under 


other legislation. 


Legal Aid should make more generous allowance for 
Group Certificates under the Legal Aid Act, so that 
class actions and group actions can be launched by 


groups of disadvantaged persons. 
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The Government should consider imposing upon the 
staff of health care institutions such as extended 
care facilities, nursing homes, psychiatric or 
regular hospitals or homes for elderly residents, 
an obligation to report abuse to the relevant 
authorities, coupled with the protection against 
recrimination or disciplinary measures for staff 


who make such reports. 


It should be provided by statute that the facili- 
ties referred to in Recommendation 89 permit entry 
onto the premises by any advocate, lawyer or family 


member wishing access to a patient. 


To promote renovations to achieve greater access to 
buildings, the Income Tax Act should be amended to 
allow as deductions all expenses incurred altering 


buildings so as to make them accessible. 


A disabled individual should be able to deduct the 
full costs of goods and services directly attribu- 
table to his or her disability in the compilation 
of income For the purpose of the Income Tax Act. 


In particular, additional costs incurred in gaining 
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access to information, such as special technolo- 
gies, whether braille, computer or large-print, 


should also be deductible. 


The Law Society, Bar Admission Course, and 
Continuing Legal Education should place a greater 
emphasis on the law relating to the disadvantaged 
in general and on the rights and needs of the 


disabled in particular. 


Whenever possible, the handicapped themselves 
should be involved in setting up programs aimed at 
sensitizing the public sand kevai=proression, 
including the judiciary, to the special needs and 


problems of the disabled. 


The Law Society of Upper Canada's Professional 


Conduct Handbook should include discussion of 


problems relating to an individual's capacity to 


instruct counsel. 


The Law Society should amend Commentary 4 to Rule 
14 of the Code of Professional Conduct to list 
"handicapped" or "disability" as a proscribed head 


or. discrimination. 
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Law. schools and the Bar Admission Course should 
make special efforts to make atttendance at those 
COND Ss eS5 sac ce sisi ton tha tb eir-ira lise, ea nedy “thie 
administration of examinations more readily 


available to the handicapped law student. 


The Rules of Practice should be amended to provide 
that a lawyer who acted in good faith, and in the 
reasonable belief that a particular client had the 
Capactty "CO gave Anstructions,. should not be 
penalized by being held personally liable for costs 
if it is subsequently found that his or her belief 
Was incorrect, and that the client had no such 


Capacity oO. instnucc. 


should be revised and reformed in light of current 
knowledge of the causes and incidence of mental 
disability, and current interpretations of due 
process. This examination should take into account 
(newiUmicpruudencesthatenassdevelLOoped ineinterpretu- 
ing the Act over the years, developments in other 
juridictions, such as Alberta, and the need to 
expand committeeship beyond purely estate matters 
and deal with the non-monetary needs of the mental 


incompetent. 
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To provide funding for the implementation of the 
recommendations contained in this report, the 
Government should consider making use of the 
accumulated surplus of funds held by the Public 


Trustee. The provisions of Section 9(5) of the 


Public Trustee Act provide a mechanism for such a 


diversion of funds. The use of accumulated surplus 


" Neire 


for this purpose is analogous to the "cy-pres 


principle of the law of trusts. 
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Her Honour 

Judge Rosalie Silberman Abella 
Provincial Court (Family Division) 
311 Jarvis Street 

TORONTO, Ontario 


Dear Judge Abella: 


This letter will serve as the terms of reference 
for your study and review of the accessibility 
of legal services in Ontario to the handicapped. 


I have been concerned for sometime that the legal 
system in Ontario may contain barriers to those 

with physical and mental handicaps, seeking access 
to legal services. I believe that the time has 

come for a comprehensive review to be undertaken 

of these difficulties in obtaining legal services, 
bearing in mind the particular needs and circum- 
stances of a disabled individual. I would like 

your review to encompass the accessibility of legal 
services to the handicapped in Ontario and elsewhere, 
and to assess the effectiveness and appropriateness 
of those programmes; to determine the special needs 
of the handicapped in respect of access to legal 
services; to consider barriers created through 
difficulty in obtaining access to legal information; 
and to investigate problems which may prevent the 
handicapped from participating fully and effectively 
in the legal process. 


I regard this subject as extremely important for 
all in Ontario. During the International Year of 
the Disabled, attention was focussed on the special 
needs of handicapped individuals in need of legal 


SS Lt 


Her Honour 

Judge Rosalie Silberman Abella 
Page 2 

May 255) 2962 


services. Although you will not be required to 

hold public hearings, I hope that you will consult 

or meet with representatives from the various dis- 
abled groups within Ontario to obtain their views on 
practical steps which can be taken to reduce some of 
the special problems they face in obtaining access to 
law. I am pleased that we could agree on the comple- 
tion of the study by the spring of 1983. I shall look 
forward at that time to receiving your report. 


Yours very truly, 
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MEETINGS AND CONSULTATIONS 


Advocacy Resource Centre for the Handicapped (ARCH) 
Mr. David Baker 
Ms. Anne Coy 
Ms. Jane Plum 
Mr. Kirby Roe 
Mr. David Rosenfeld 
Mr. Leo Smits 
Toronto, Ontario 


American Coalition of Citizens with Disabilities 
(by Simon Chester) 

Mr. Reese Robrahn 

Washington, D.C., U.S.A. 


American Council for the Blind 
(by Simon Chester) 

Mr. Scott Marshall 

Washington, D.Ce, U.S.A. 


Mrs. C. Jane Arnup 
Greenspan and Arnup, Barristers and Solicitors 
Toronto, Ontario 


Mr. David Baker 

Executive Director, 

Advocacy Resource Centre for the Handicapped 
Toronto, Ontario 


Blind Organization of Ontario with Self-Help Tactics 
(BOOST) 

Ms. Patti Fuhrman 

Mr. John Rae 

Mr. David Rosenfeld 

Mr. Richard Santos 
Toronto, Ontario 


Ms. Joan C. Seeley Butler 
Barrister and Solicitor 
Toronto, Ontario 


Canadian Association for the Mentally Retarded 
National Legal Resources Service 

Mr. Orville Endicott 

Downsview, Ontario 
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Canadian Bar Association 
Ms. Susan Brown 
Ms. Genevieve Chornecki 
Mere Nicholas Dietrich 
Ms. Wendy Geyer 
Ms. Judith Keene 
Mr. Ray Ostiguy 
Mr. George Strathy 
LOTonctoreOntat.o 


Canadian Hearing Society 
Ms. Iris Boshes 
Ms. Ann Louise Gagne 
Ms. Diane Guttrez 
Mr. Jim McLaughlin 
Mr. Paul Pellman 
LOroOMtLonmOnecarro 


Canadian Law Information Council (CLIC) 
Legal Information Secretariat 

Ms. Gail Dykstra 

Toronto. Ontario 


Canadian Legal Advocacy, 

Information and Research of the Disabled (CLAIR) 
Mr. Francois Fleury 
Mr. Herman Wierenga 

Ottawa, Ontario 


Canadian Mental Health Association 
Mr. Howard Richardson, Executive Director 
Ms. Mary Marshall 

Toroneo, Ontario 


Canadian National Institute for the Blind (CNIB) 
Mr. Euclid Herie 
Mr. David Lepofsky 
Ms. Joan McTavish 
Ms. Ann Orr 
Mr. Paul Pellman 
Ms. Sheryl Richeson 
Loronto; Ontarlo 


Coalition of Provincial Organizations of the Handicapped 
(COPOH) 

Ms. Pat Israel 

Toronto, Ontario 


Community Legal Education for Ontario (CLEO) 
Ms. Wendy Geyer 
Ms. Judith Keene 

Toronto; -Ontarto 


ti 


Disability Rights Education and Defense Fund 
(by Simon Chester) 

Ms. Nancy Maddocks 

Wasnington, DvCG., U.S.A. 


Mesenom, Ellas 

Director, Bar Admission Course 
Law Society of Upper Canada 
Toronto, Ontario 


MawOnviiwe EndLcoet 

Co-ordinator, National Legal Resources Service 
Canadian Association for the Mentally Retarded 
foronto,.Ontar ro 


The Honourable Edson L. Haines, Q.C., 

Chairman, 

The Lieutenant-Governor's Advisory Review Board 
LOBoncom Onmtarro 


Industrial Accident Victims Groups of Ontario (IAVGO) 
Mr. Brian Cook 
Toronto, Ontario 


Mr. John Kellerman 
Toronto, Ontario 


Ms. Claire Kelly 

Barrister and Solicitor 

Consultant, Canadian Transportation Commission 
Ottawa, Ontario 


Morn JoAnn De ikurctz 
Bareisctersand Solicitor 
TORronto..) Ontarvo 


Law Society of Upper Canada 
Continuing Legal Education 

Mr. G.W. Colins-Williams, Q.C. 
Toronto, Ontario 


Law Society of Upper Canada 
Legal Aid Committee 

Mae J.B Chadwick 

Toronto, Ontario 


Legal Information Service for the Disabled (LegallISD) 
Ms® May Millar 
Downsview, Ontario 


Mr. David Lepofsky 
Counsel, Ontario Ministry of the Attorney General 
TOLONCO. Ontar2.o 
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Mrs. (Joyce: M.Av. Little 
Bavrister. and: Solicitor 
Toronto, Ontario 


Mental Disability Resource Centre 

(by Simon Chester) 

American Bar Association Commission on the Mentally | 
Disabled, 

Mr. David Rapaport 

Washington, D.C., U.S.A. 


Mental Health Law Project 
(by Simon Chester) 

Mr. Norm Rosenberg 
Washington, D.C., U.S.A. 


Ministry of the Attorney General 

Mr. J.D. Ewart 

Director, Policy Development Division 
Toronto, Ontario 


Ministry of the Attorney General 
Office Guardian Branch 

Mres LW. (Perry 2.0. C; 

Official Guardian 

Toronto, Ontario 


Ministry of the Attorney General 
Public Trustee's Branch 

Mr. Aad. McComiskey 
Publiciirustee 

Mrs GK. McClure 

Toronto, 1(0ntarto 


Ministry of Community and Social Services 
Children's and Adults' Policy and Program Development 
Divs ton: 
Mr. Bernard Walter 
Mr. John Wilson 
Ms. Martha Goodings 
Ms. Irene Schaeffer 
Toronto, Ontario 


Ministry of Health 

Drs Boyd Suttie 

Assistant Deputy Minister, Public and Mental Health 
Mr. Gilbert Sharpe 

Legal Branch 

Toronto. Ontario 
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Multiple Sclerosis Society of Canada 
Mr. Sean Foley 
Ms. Bluebell Planck 
Ms. Jane Plum 
Toronto, Ontario 


National Centre for Law and the Deaf 
(by Simon Chester) 

Mr. Larry Goldburg 

Gallaudet College 

Washington, D.C., U.S.A. 


Office of the Ombudsman 
Ms. Katherine Burns, Counsel . 
Toronto, Ontario 


On Our Own 
Ms. Carla McKague 
Mr. Don Weitz 
Toronto, Ontario 


Ontario Advisory Council on the Physically Disabled 
Mr. Jack Longman 

Chairman 

Toronto, Ontario 


Ontario Advisory Council on Senior Citizens 
Mrs. Frances McHale 

Chairman | 

Toronto, Ontario 


Ontario Association for the Mentally Retarded 
Ms. Trish Bragen-Spindel 
Toronto, Ontario 


Ontario Hospital Association 
Mr. Gordon R. Cunningham 
Executive Director 

Toronto, Ontario 


Ontario Human Rights Commission 
Canon Borden Purcell 

Chairman 

Ms. Sita Ramanujam 

Toronto, Ontario 
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Ontario Legal Aid Plan 
Mr. Andrew M. Lawson, 
Director 
Mr. John Beaufoy, 
PublicelnLormat ron.0r ficer 
Mr. Russ Otter, 
Area Director, Toronto 
Ms. Kay Fleming, 
Chairman, Sub-Committee on Legal Aid and the 
Handicapped 

POLONCOe On Lane 


Ontario Legal Aid Plan 
Clinic Funding Committee 
Mr. Ross Irwin 
Ms. Mary Jane Mossman 
Toronto; Ontario 


Ontario March of Dimes 
Mr. Gerry Lucas 
Mr. Michael Berman 
Toronto, Ontario 


Patient's Rights Association 
Ms. Anne Coy 
Toronto, Ontario 


Research, Education and Advocacy Centre for the 
Handicapped, 

Mr. Lawrence Greenspon 

Ottawa, Ontario 


Mr. Harvey S. Savage 
Barrister and Solicitor 
forontoy Ontario 


Secretariat for Disabled Persons 
Ms. Liz Flavelle 
-roronto, Ontario 


Special Committee on the Disabled and Handicapped 
Mrs David? Smitn, M.P., 
Chairman 
Ms. Barbara Reynolds 

Ottawa, Ontario 


Mr. Barry B. Swadron 
Swadron, Brown Barristers and Solicitors 
Toronto, Ontario 


Min ePerer slobias. QO. C, 

Bencher, Law Society of Upper Canada 
Tobias, Bagshaw Barristers and Solicitors 
Hunstville, Ontario 


United States Department of Justice 
(by Simon Chester) 
Civil Rights Division 
Special Litigation 
Mr. Tim Cook 
Mr. John Wodatch 
Washingtone D.C. Uso .A. 
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ORGANIZATIONS AND INDIVIDUALS 
FROM WHOM SUBMISSIONS OR 
SUGGESTIONS WERE RECEIVED 


Advocacy Resource Centre for the Handicapped (ARCH) 
wOLOnCOnmOnGaArTO 


Alberta Department of the Attorney General 
Mr. R.F. Robertson 

Manager, Executive Secretariat 

Edmonton, Alberta 


Autonomie 

Ms. Ferne Marshall 
President 
Montreal, Quebec 


Mr. David Baker 

Executive Director, 

Advocacy Resource Centre for the Handicapped (ARCH) 
Toronto, Ontario 


Ms. Wendy G. Baker 
Barrister: and solicitor 
Vancouver, British Columbia 


Mr. Joseph E. Berube 
Ombudsman, New Brunswick 
Fredericton, New Brunswick 


Blind Organization of Ontario with Self-Help Tactics 
(BOOST) 
LOronto,, Ontario 


Dr. Elizabeth Bloomfield 

Ontario Society for Autistic Children 
Wellington County Chapter 

Guelph, Ontario 


Bobier Convalescent Home 
Dutton,y Ontanto 


British Columbia, Ministry of the Attorney General 
Mr. John Morton 

Barrister and Solicitor, ‘Family Law and Social 
Services Department Civil Law Division 

Victorias. Bripeishe Columbia 


Canadian Association for the Mentally Retarded 
Toronto, Ontario 
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Canadian Association for the Mentally Retarded, 
British Columbia Branch 

Mr. A.J eiday, 

Vancouver, British Columbia 


Canadian Bar Association Young Lawyers' Section 
Mr. Pierre-Yves Chatillon 
Ottawa, Ontario 


Canadian Co-ordinating Council on Deafness 
Mr. K. George Wolf 
Ottawa, Ontario 


Canadian Hearing Society 
Toronto, Ontario 


Canadian Law Information Council 
Ottawa, Ontario 


Canadian Legal Advocacy Information and Research of the 
Disabled (CLAIR) 

Ms. Penny McKinlay 

Chairperson 

Ottawa, Ontario 


Canadian Mental Health Association, Ontario Division 
Mre Hee. Richardson 

Executive Director 

Toronto, Ontario 


Canadian National Institute for the Blind (CNIB) 
Toronto: Ontario 


Canadian Paraplegic Association, Ontario Division 
Mr. W. Kirby Rowe 
Toronto, Ontario 


Canadian Rehabilitation Council for the Disabled 
Mrs. M. Vasey 

Director, Information Services 

Toronto, Ontarira 


Canadian Transport Commission 
Ms. Deana B. Silverstone 
Counsel 

Ottawa, Ontario 


Cerebral Palsy Association 

Ms. Rosemari Commisso 

Co-ordinator of Services for the Physically Disabled 
Windsor, Ontario 
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City of Toronto Planning and Development Department 
Ms. Martha Bobrovskis 
LOLCOnTOs On carlo 


Mrs. Edith Clement 
Richmond Hill, Ontario 


Coalition of Provincial Organizations of the Handicapped 
(COPOH) 

Mob Lw  whice 

Co-ordinator 

Winnipeg, Manitoba 


Coalition of Psychiatric Services 
POrontco. .Ontarzto 


Collingwood and District Disabled Club 
Mr. Don Warden 

Co-ordinator 

Seay oem ONbalLo 


Community Legal Education for Ontario (CLEO) 
Toronto, Ontario 


Community Occupational Therapy Associates 
Ms. K. Goldenburg 

Executive Director 

Msi. Goldlist 

Senior Occupational Therapist 

Toronto, Ontario 


Concerned Friends of Ontario Citizens in Care 
Facilities, Inc. 
TLOCOREO On taGnLo 


Concerned Friends of Patients in Care Facilities 
Ms. Grace Feltham 

President 

Toronto, Ontario 


Department of Justice 

Mr. Guy Faggiolo 

Advisory and Administrative Law 

Mr. David Solberg 

Policy Planning and Criminal Law Amendments 
Ottawa, Ontario 


District of Timiskaming Health Centre 
Mr. Brian Primrose 
New Liskeard, Ontario 
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Extendicare/Sudbury 
Ms. Gale Murray 
Administrator 
Sudbury) Oncar1o 


Mr. Hugh L. Fraser 
Barrister and Solicitor 
Gloucester, Ontario 


Friends and Advocates 
Ms. Wat Black 
Co-ordinator 

Weston, Ontario 


Ms. Deborah Gardner 
Community Legal Aid 
Faculty of Law 
University of Windsor 
Windsor, Ontario 


Mrwslarcy 0. Gostin 

Visiting Fellow 

Oxford University Centre for Criminology 

Former Legal Director of MIND (Britain's National 
Association for Mental Health) 

London, England 


The Happy Wheelers 
Mrs. Catherine Allen 
President 

Woodstock, Ontario 


Mra bed. Herre 

Executive Director 

Ontario Divison, 

Canadian National Institute for the Blind 
LOTONLO. On EaGLo 


Ms. Brenda Hoggett 
Reader in Law 

University of Manchester 
Manchester, England 


Houselink Community Homes 
Toronto, Ontario 


Human Interaction Research Institute 
Mr. Paul D. Greenburg 
Los Angeles, California 
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Industrial Accident Victims Group of Ontario (IAVGO) 
Mr. Brian Cook 
LOLONLO Mm OlGaLll oO 


Injured Workers' Consultants 
Mr. Nick McCombie 
Toronto? -Ontarro 


John Howard Society of Alberta 
Ms. Marlene Brouwer 
Calgary, Alberta 


Kingston and District Social Planning Council 
Mr. Andrew Roberts 

Executive Director 

Kingston, Ontario 


Law Foundation of Now Scotia 
Ms. Mary Burbidge-Helliener 
Executive’ Director 

Halifax, Nova Scotia 


Legal Information Service for Disabled Persons 
(LegallISD) 

Ms. May Millar 

Downsview, Ontario 


Legal Services Society of British Columbia 
Ms. Penny Bain 
Vancouver, British Columbia 


Mr. William J. Lefley 
Peterborough, Ontario 


M. Jacques Lem@itre-Auger 
Secretary 

Commission des services juridiques 
Montreal, Quebec 


Mr. Jack Longman 

Chairman 

Ontario Advisory Council on the Physically Disabled 
Toronto, Ontario 


Professor Colin Low 
Faculty of Law 
Leeds University 
Leeds, England 


Low Vision Association of Ontario 
Mra biel carro. 
Toronto, Ontario 
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Mr. L.W. McKerrow 

Administrator 

Penetanguishene Mental Health Centre 
Penetanguishene, Ontario 


Metro Area Community Service Board for the Deaf 
Ms. Brenda Allen 

Executive Director 

Halifax, Nova Scotia 


Ministry of the Attorney General 

Mr. W.M. Thompson 

Courts and Office Accommodation Planning 
Toronto, Ontario 


Ministry of Community and Social Services 
Policy and Program Development Division 
toronto, Ontario 


Ministry of Community and Social Services 
Northwest Regional Centre 

Father J.A. Rice 

Director 

Thunder Bay, Ontario 


Ministry of Community and Social Services 
Southwest Regional Centre 

Mise Det a Ra tiz eo 

Director, Community Services 

London, Ontario 


Ministry of Community and Social Services 
Employment and Rehabilitation Program 
Hamilton Area Office 

Ms. Noreen Toye 

Supervisor 

Hamilton, Ontario 


Ms. Mary Jane Mossman 
Clinic Funding Manager 

The Ontario Legal Aid Plan 
Toronto, Ontario 


Muscular Dystrophy Association of Canada 
Mr. John G. Connors 

Executive Director 

Toronto, Ontario 
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National Centre for State Courts 

Institute on Mental Disability and the Law 
Mressineos Keil 1 Gz 

Director 

Williamsburg, Virginia 


Newfoundland Legal Aid Commission 
Mr. Christopher P. Curran 

Stair oOl Clton 

St. John's, Newfoundland 


Office of the Ombudsman 
Mr. Mark Nantais 
Executive Assistant 
Toronto, Ontario 


On Our Own: Ontario Patients' Self-Help Association 
Toronto, Ontario 


Ontario Advisory Council on the Physically Disabled 
Mr. Jack Longman 

Chairman 

LOoroneGo, Ontario 


Ontario Advisory Council on Senior Citizens 
Ms. Frances McHale 

Chairman 

Toronto,. Ontario 


Ontario Association for Children with Learning 
Disabilities 

Ms. Rosemary Underwood 

Executive Director 

Toronto, Ontario 


Ontario Association for the Mentally Retarded 
Mr. Harry Beatty 

Legal Counsel 

Toronto, Ontario 


Ontario Citizen Advocacy 
Mr. Angelo Ottolino 
Co-ordinator 

Toronto, Ontario 


Ontario Crippled: Children's Centre 
Mrs. Jane I. Staub 

Divector 

Psychological Services 

Loronto~. Ontario 


Ontario Human Rights Commission 
Toronto, Ontario 


Ontario Legal Aid Plan 
Mr... Russell J. -Otter 
Area Director 

Loronto,” Ontario 


Ontario March of Dimes 
Toronto, Ontario 


Operation Life (Private Transportation Company) 


Mrs. I.W. Harding 
Director of Funding 
Brantford, Ontario 


The Honourable Gerald R. Ottenheimer 


Newfoundland Minister of Justice and Attorney General 


St. John's, Newfoundland 


Mr. Yves Ouellette 
Doyen, Faculte de droit 
Universite de Montreal 
Montreal, Quebec 


Patient's Rights Association 
Poronto. Ontario 


Mr. Paul S. Pellman 
Barrister .and Solicitor 
DOroOntes <Oncarnie 


The People's Law School 

Ms. Margaret M. Hales 
Executive Director 
Vancouver, British Columbia 


Mrs. Beryl Potter, OMC 
Action Awareness 
Scarborough, Ontario 


Prince Edward Island Council of the Disabled 
Mr. Kegin K. Edgecambe 

Executive Director 

Charlottetown, Prince Edward Island 


Prince Edward Island Human Rights Commission 
Mr. Thomas W. Klewin 

Executive Director 

Charlottetown, Prince Edward Island 
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Public Legal Education and Legal Resource Centre 
Ms. Nancy Hannum 

Fieldworker 

Vancouver, British Columbia 


M. Paul-Kmile Racine 
Le Protecteur du Citoyen 
Montreal, Quebec 


Rehabilitation Institute of Ottawa 
Mr. Bruce Girvan 
Ottawa, Ontario 


Research, Education and Advocacy Centre for the 
Handicapped 
Ottawa, Ontario 


Mr. Lyman R. Robinson 

Dean of Law 

University of Victoria 
Victoria, "british, Columbia 


Mr. T.W. Roper 
Minister of Health 
Victoria 

Melbourne, Australia 


Professor J.W. Samuels 
Faculty of Law 

University of Western Ontario 
London, Ontario 
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